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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 122 
(T.D. 01-69) 
NAME CHANGE OF USER FEE AIRPORT IN OCALA, FLORIDA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the list of user fee airports in the 
Customs Regulations to reflect that the name of the user fee airport lo- 
cated in Ocala, Florida, has been changed from Ocala Regional Airport 
to Ocala International Airport. User fee airports are those which, while 
not qualifying for designation as an international or landing rights air- 
port because of insufficient volume or value of business, have been ap- 
proved by the Commissioner of Customs to receive the services of 
Customs officers on a fee basis for the processing of aircraft entering the 
United States and their passengers and cargo. 


EFFECTIVE DATE: September 27, 2001. 


FOR FURTHER INFORMATION CONTACT: Nancy Bruner, Office of 
Field Operations, 202-927-2290. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

User fee airports are those which, while not qualifying for designation 
as an international or landing rights airport because of insufficient vol- 
ume or value of business, have been approved by the Commissioner of 
Customs to receive the services of Customs officers on a fee basis for the 
processing of aircraft entering the United States and their passengers 
and cargo. 

Pursuant to 19 U.S.C. 58b, an airport may be designated as a user fee 
airport if the Secretary of the Treasury determines that the volume of 
Customs business at the airport is insufficient to justify the availability 
of Customs services at the airport and the governor of the State in which 
the airport is located approves the designation. Generally, the type of 
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airport that would seek designation as a user fee airport would be one at 
which a company, such as an air courier service, has a specialized inter- 
est in regularly landing. 

Section 122.15(b), Customs Regulations (19 CFR 122.15(b)), sets 
forth a list of the user fee airports designated by the Commissioner of 
Customs in accordance with 19 U.S.C. 58b. Section 122.15(b) was most 
recently updated by a final rule published in the Federal Register (65 FR 
31263) on May 17, 2000. 

This document amends § 122.15(b) to reflect that the name of the 
user fee airport located in Ocala, Florida, has been changed from Ocala 
Regional Airport to Ocala International Airport. 


INAPPLICABILITY OF PUBLIC NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 

Because this amendment merely reflects the changed name of a user 
fee airport that has already been designated by the Commissioner of 
Customs in accordance with 19 U.S.C. 58b and neither imposes addition- 
al burdens on, nor takes away any existing rights or privileges from, the 
public, pursuant to 5 U.S.C. 553(b)(B), notice and public procedure are 
unnecessary, and for the same reasons, pursuant to 5 U.S.C. 553(d)(3), a 
delayed effective date is not required. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 
Because no notice of proposed rulemaking is required, the provisions 


of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) do not apply. This 
amendment does not meet the criteria for a “significant regulatory ac- 
tion” as specified in Executive Order 12866. 


DRAFTING INFORMATION 

The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, Office of Regulations and Ruling, U.S. Customs Service. 
However, personnel from other offices participated in its development. 

LisT OF SUBJECTS IN 19 CFR Part 122 

Air carriers, Aircraft, Airports, Customs duties and inspection, 

Freight. 
AMENDMENT TO THE REGULATIONS 

Part 122, Customs Regulations (19 CFR Part 122) is amended as set 

forth below. 
PART 122—AIR COMMERCE REGULATIONS 

1. The authority citation for Part 122, Customs Regulations, contin- 
ues to read as follows: 
Authority: 5 U.S.C. 301; 19 US.C. 58b, 66, 1433, 1436, 1448, 1459, 
1590, 1594, 1623, 1624, 1644, 1644a. 


2. Section 122.15(b) is amended by removing the name “Ocala Re- 
gional Airport” in the “Name” column adjacent to “Ocala, Florida” in 
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the “Location” column and adding in its place “Ocala International Air- 
port”. 


CHARLES W. WINWOOD, 
Acting Commissioner of Customs. 


Approved: September 20, 2001. 
Timotny E. Skup, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, September 27, 2001 (66 FR 49274)| 


19 CFR Part 122 
(T. D. 01-70) 
USER FEE AIRPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to reflect 
the establishment of one additional user fee airport and the cancellation 
of another user fee airport. A user fee airport is one which, while not 
qualifying for designation as an international or landing rights airport, 
has been approved by the Commissioner of Customs to receive, for a fee, 
the services of a Customs officer for the processing of aircraft entering 
the United States and their passengers and cargo. 


EFFECTIVE DATE: October 2, 2001. 


FOR FURTHER INFORMATION CONTACT: Nancy Bruner, Mission 
Support, Office of Field Operations, (202) 927-2290. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Part 122, Customs Regulations (19 CFR Part 122), sets forth regula- 
tions that are applicableto all international air commerce relating to the 
entry and clearance of aircraft and the transportation of persons and 
cargo by aircraft. 

Under § 1644a, Title 19, United States Code (19 U.S.C. 1644a), the 
Secretary of the Treasury is authorized to designate places in the United 
States as ports of entry for civil aircraft arriving from any place outside 
of the United States, and for merchandise carried on the aircraft. These 
airports are referred to as international airports, and the location and 
name of each are listed in § 122.13, Customs Regulations (19 CFR 
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122.13). In accordance with § 122.33, Customs Regulations (19 CFR 
122.33), the first landing of every civil aircraft entering the United 
States from a foreign area must be at one of these international airports, 
unless the aircraft has been specifically exempted from this require- 
ment or permission to land elsewhere has been granted. Customs offi- 
cers are assigned to all international airports to accept entries of 
merchandise, collect duties and enforce the customs laws and regula- 
tions. 

Other than making an emergency or forced landing, if a civil aircraft 
desires to land at an airport not designated by Customs as an interna- 
tional airport, the pilot may request permission to land at a specific air- 
port and, if granted, Customs assigns personnel to that airport for the 
aircraft. The airport where the aircraft is permitted to land is called a 
landing rights airport (19 CFR 122.14). 

Section 236 of Pub. L. 98-573 (the Trade and Tariff Act of 1984), codi- 
fied at 19 U.S.C. 58b, created an option for civil aircraft desiring to land 
at an airport other than an international or landing rights airport. A civ- 
il aircraft arriving from a place outside of the United States may ask 
Customs for permission to land at an airport designated by the Secre- 
tary of the Treasury as a user fee airport. 

Pursuant to 19 U.S.C. 58b, an airport may be designated as a user fee 
airport if the Secretary of the Treasury determines that the volume of 
Customs business at the airport is insufficient to justify the availability 
of Customs services at the airport and the governor of the state in which 
the airport is located approves the designation. Generally, the type of 
airport that would seek designation as a user fee airport would be one at 
which a company, such as an air courier service, has a specialized inter- 
est in regularly landing. 

As the volume of business anticipated at this type of airport is insuffi- 
cient to justify its designation as an international or landing rights air- 
port, the availability of Customs services is not paid for out of the 
Customs appropriations from the general treasury of the United States. 
Instead, the services of Customs officers are provided on a fully reim- 
bursable basis to be paid for by the user fee airport on behalf of the recip- 
ients of the services. 

The fees which are to be charged at user fee airports, according to the 
statute, shall be paid by each person using the Customs services at the 
airport and shall be in the amount equal to the expenses incurred by the 
Secretary of the Treasury in providing Customs services which are ren- 
dered to such person at such airport, including the salary and expenses 
of those employed by the Secretary of the Treasury to provide the Cus- 
toms services. To implement this provision, generally, the airport seek- 
ing the designation as a user fee airport of that airport’s authority 
agrees to pay Customs a flat fee annually and the users of the airport are 
to reimburse that airport/airport authority. The airport/airport author- 
ity agrees to set and periodically to review its charges to ensure that they 
are in accord with the airport’s expenses. 
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Pursuant to Treasury Department Order No. 165, Revised (Treasury 
Decision 53564), all the rights, privileges, powers and duties vested in 
the Secretary of the Treasury by the Tariff Act of 1930, as amended, by 
the navigation laws, or by any other laws administered by Customs, are 
transferred to the Commissioner of Customs. Accordingly, the authority 
granted to the Secretary of the Treasury to designate user fee 
airports and to determine appropriate fees is delegated to the Commis- 
sioner of Customs. 

Under this authority, Customs has determined that certain condi- 
tions must be met before an airport can be designated as a user fee air- 
port. At least one full-time Customs officer must be requested, and the 
airport must be responsible for providing Customs with satisfactory of- 
fice space, equipment and supplies, at no cost to the Federal Govern- 
ment. 

Thirty-six airports are currently listed in § 122.15, Customs Regula- 
tions, as user fee airports. This document revises the list of user fee air- 
ports. It adds Edinburg International Airport, in Edinburg, Texas, to 
this listing of designated user fee airports and removes the Arkansas 
Aeroplex at Blytheville, Arkansas from the list. These actions are taken 
pursuant to the airports’ request. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


Because no notice of proposed rulemaking is required for this final 
rule, the provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et seq.) 


do not apply. Agency organization matters such as this amendment are 
exempt from consideration under Executive Order 12866. 


INAPPLICABILITY OF PUBLIC NOTICE AND 
DELAYED EFFECTIVE DATE REQUIREMENTS 
Because this amendment merely updates the list of user fee airports 
designated by the Commissioner of Customs in accordance with 19 
US.C. 58b and neither imposes any additional burdens on, nor takes 
away any existing rights or privileges from, the public, pursuant to 5 
U.S.C. 553 (b)(B), notice and public procedure are unnecessary, and for 


the same reasons, pursuant to 5 U.S.C. 553(d)(3) a delayed effective date 
is not required. 


DRAFTING INFORMATION 


The principal author of this document was Janet L. Johnson, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


LIST OF SUBJECTS IN 19 CFR Part 122 
Air carriers, Aircraft, Airports, Customs Duties and Inspection, 
Freight. 
AMENDMENTS TO THE REGULATIONS 


Part 122, Customs Regulations (19 CFR Part 122) is amended as set 
forth below. 
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PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122, Customs Regulations, contin- 
ues to read as follows: 


Authority: 5 U.S.C. 301; 19 US.C. 58b, 66, 1433, 1436, 1448, 1459, 
1590, 1594, 1623, 1624, 1644, 1644a. 


§ 122.15 User fee airports. 


2. The listing of user fee airports in section 122.15(b) is amended by 
removing “Blytheville, Arkansas” from the “Location” column and on 
the same line “Arkansas Aeroplex” from the “Name” column; and by 
adding, in alphabetical order, in the “Location” column, “Edinburg, 
Texas” and by adding on the same line, in the “Name” column, “Edin- 
burg International Airport”. 

CHARLES W. WINWOOD, 
Acting Commissioner of Customs. 


Approved: September 26, 2001. 
TIMOTHY E. SKuD, 
Acting Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, October 2, 2001 (66 FR 50103)] 





U.S. Customs Service 


General Notices 


DISTRIBUTION OF CONTINUED DUMPING AND 
SUBSIDY OFFSET TO AFFECTED DOMESTIC PRODUCERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of due date for receipt of certifications. 


SUMMARY: Pursuant to the Continued Dumping and Subsidy Offset 
Act of 2000 (CDSOA), this document gives further notice of the time 
within which affected domestic producers must file certifications to ob- 
tain a distribution of assessed antidumping duties or countervailing du- 
ties that were collected in Fiscal Year 2001 in connection with 
antidumping duty orders or findings or countervailing duty orders. This 
distribution under the CDSOA is known as the continued dumping and 
subsidy offset. 


DATES: Written certifications to obtain a continued dumping and sub- 
sidy offset under a particular order or finding must be received no later 
than October 2, 2001. 


ADDRESSES: Written certifications should be addressed to: Assistant 
Commissioner, Office of Regulations and Rulings, U.S. Customs Service, 
1300 Pennsylvania Avenue, NW, 3° Floor, Washington, D.C. 20229 
(ATTN: Jeffrey J. Laxague). 


FOR FURTHER INFORMATION CONTACT: Jeffrey J. Laxague, Of- 
fice of Regulations and Rulings (202-927-0505). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to the Continued Dumping and Subsidy Offset Act of 2000 
(CDSOA) (19 U.S.C. 1675c), Customs published in the Federal Register 
(66 FR 40782) on August 3, 2001, a notice of intention to distribute as- 
sessed antidumping or countervailing duties that were collected in Fis- 
cal Year 2001 in connection with antidumping duty orders or findings or 
countervailing duty orders. The August 3, 2001, notice listed the indi- 
vidual antidumping duty orders or findings and countervailing duty or- 
ders, together with the affected domestic producers associated with 
each order or finding, who were potentially eligible to receive a distribu- 
tion (known as a continued dumping and subsidy offset). 
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In the August 3, 2001, notice, Customs provided alternative due dates 
within which written certifications to claim an offset had to be filed by 
affected domestic producers. Specifically, it was stated that Customs 
would have to receive certifications to claim an offset by the later of Oc- 
tober 2, 2001, or 10 days after the effective date of the final regulations 
implementing the provisions of the CDSOA. The purpose of the alterna- 
tive due date was to ensure that the submission of certifications could be 
withheld until after a final rule document was issued which would re- 
solve certain matters that could affect the filing of the certifications. 
These matters involved the public disclosure of particular information 
contained in the certifications and the adoption of procedures that 
would cover the filing of certifications both by successor companies to 
those listed on an order or finding and by associations on behalf of their 
members. 

The August 3, 2001, notice further stated that the specific alternative 
date for the receipt of certifications would be published in the Federal 
Register. To this end, because the final regulations implementing the 
CDSOA were published in the Federal Register (66 FR 48546) as T.D. 
01-68 on, and were effective as of, September 21, 2001, the operative 
date in this latter respect is October 1, 2001. 

Accordingly, certifications submitted by affected domestic producers 
to claim an offset under the CDSOA must be received by Customs no lat- 
er than October 2, 2001. 


Dated: September 24, 2001. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 


{Published in the Federal Register, September 27, 2001 (66 FR 49451)] 
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COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 9-2001) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of August 2001. The 
last notice was published in the CUSTOMS BULLETIN on September 5, 
2001. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: September 19, 2001. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, September 26, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
DouGLas M. BROWNING, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


WITHDRAWAL OF NOTICE OF PROPOSED MODIFICATION 
AND AFFIRMATION OF RULING LETTERS RELATING TO 


TARIFF CLASSIFICATION OF CERTAIN KNIT TANK-STYLED 
GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed modification and notice of 
affirmation of tariff classification ruling letters and treatment relating 
to the classification of certain knit tank-styled garments. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
withdraw the proposed modification published in the CUSTOMS BULLE- 
TIN Vol. 35, No. 11 (March 14, 2001) relating to the tariff classification, 
under the Harmonized Tariff Schedule of the United States (HTSUS), 
of certain knit tank-styled garments. Customs now affirms three New 


York Ruling Letters relating to the tariff classification of certain knit 
tank-styled garments. 


EFFECTIVE DATE: This withdrawal is effective on September 19, 
2001. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textiles 
Branch: (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
In New York Ruling Letter (NY) B86925, dated July 11, 1997, certain 
tank-styled garments were classified as underwear under subheading 
6109.10.0037, HTSUSA. However, in NY B88682, dated September 4, 
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1997, and NY C81236, dated December 18, 1997, the garments were 
classified as tank tops (outerwear) under subheading 6109.10.0060, 
HTSUSA. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs published a 
notice in the CUSTOMS BULLETIN Vol. 35, No. 11 (March 14, 2001) advis- 
ing interested parties that it intended to modify NY B86925, and revoke 
any treatment previously accorded, to reflect the proper classification of 
the subject garments as tank tops (outerwear). Nine comments were re- 
ceived in response to the notice. All the comments objected to Customs 
proposed modification. 

The main objection set forth in all of the comments was that Customs 
failed to consider design, marketing and advertising information sub- 
mitted by the importer. Customs had believed the garments to clearly be 
outerwear tank tops based on the physical characteristics of the gar- 
ments and saw no need to consider such information. 

However, upon review of the comments, it is now Customs belief that 
the instant tank-styled garments are ambiguous garments. Accordingly, 
it is appropriate to consider the design, marketing and sales information 
related to the subject garments. Based on the information presented, 
Customs finds that the importer has proved that the ambiguous tank- 
styled garments classified in the New York rulings as outerwear are de- 
signed, marketed and sold as underwear. Accordingly, the knit 
tank-styled garments at issue are all classifiable under subheading 
6109.10.0037, HTSUS, which provides for women’s underwear. As a 
courtesy to the importing community HQ 962021 affirming NY B88682, 
NY C82136 and NY B86925 is set forth as an attachment to this docu- 
ment. 

Modification of the three (3) seemingly contradictory New York Rul- 
ings is not necessary. NY B86925, which classified the garments as un- 
derwear, is correct to the extent that the submissions have established 
that the garments at issue are designed, marketed and sold as under- 
wear. NY B88682 and NY C82136 are also correct to the extent that no 
evidence was submitted at the time the rulings were issued to establish 
that the garments’ were designed, marketed and sold as underwear. 


Dated: September 19, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC, September 19, 2001 
CLA-2 RR:CR:TE 962021 SS 
Category: Classification 
Tariff Nos. 6109.10.0037 
GaIL CuUMINS, ESQUIRE 
SHARRETTS, PALEY, CARTER & BLAUVELT, P-C 
67 Broad Street 
New York, NY 10004 


Re: Request for Reconsideration of New York Ruling Letters B88682 and C82i36; Recon- 
sideration of New York Ruling Letter B86925; Women’s Knitted Cotton Tank-Styled 
Garments; Subheading 6109.10.0037, HTSUSA; Subheading 6109.10.0060, LITSU- 
SA; Camisole-styled Tank Tops Not Readily Identifiable Upon Physical Examination 
as Outerwear or Underwear Determined to be Underwear based on Design, Market- 
ing and Advertising Information 

DEAR Ms. CuMINS 

This is in response to your letter dated July 6, 1998, on behalf of your client, Ariela-Al- 
pha International LLC (“Ariela-Alpha”) and its sister companies, requesting reconsidera- 
tion of New York Ruling Letter (NY) B88682, dated September 4, 1997, and NY C82136, 
dated December 18, 1997, which classified three styles of women’s cotton knit tank-styled 
garments as tank tops under subheading 6109.00.0060 of the Harmonized TariffSchedule 
of the United States Annotated (HTSUSA). Your client had previously received NY 
B86925, dated July 11, 1997, which classified two of the styles as underwear under sub- 
heading 6109.00.0037, HTSUSA. Physical samples of the three garments were provided 
with the request for reconsideration. 

A meeting at Customs Headquarters was held with counsel and a representative of the 
importer on March 9, 2000. Additional submissions, dated April 17, 2000, and June 19, 
2000, were submitted. Additional samples were received in connection with the June 19, 
2000, submission. 

A Notice of Proposed Modification was published in the CUSTOMS BULLETIN, Vol. 35, No. 
11 (March 14, 2001), proposing to modify NY B86925 to reflect the proper classification of 
the instant garments as tank tops under subheading 6109.00.0060, HTSUSA. Nine com- 
ments were received in response to the notice. All the comments objected to the proposed 
modification. 

This letter is to inform you that after review of the rulings and comments received in 
response to the Notice of Proposed Modification, it has been determined that NY B86925, 
which classified the garments as underwear, is correct to the extent that the submissions 
have established that the garments at issue are designed, marketed and sold as under- 
wear. However, NY B88682 and NY C82136 are also correct to the extent that no evidence 
was submitted at the time the rulings were issued to establish that the garments’ were 
designed, marketed and sold as underwear. Customs rationale is explained below. 
Facts: 


The three tank-styled (or camisole-styled) garments which are the subject of this re- 
quest are identified by the importer as Style 003621, Style 003670 and Style 003671. 

Style 003621 is a white tank-styled top constructed of 95 percent cotton and 5 percent 
spandex jersey knit fabric. The garment features elasticized satin trim on the U-shaped 
front and rear necklines and elasticized adjustable shoulder straps. The shoulder straps 
are approximately 4 inch wide. The bottom of the garment is hemmed. 

Style 003670 is a tank-styled top constructed of 100 percent cotton knit fabric. The 
white garment features a brightly printed horizontal rainbow across the bust area, elasti- 
cized satin trim on the U-shaped front and rear necklines and elasticized adjustable shoul- 
der straps. The shoulder straps are approximately + inch wide. The bottom of the 
garment is hemmed. 

Style 003671 is atank-styled top constructed of 95 percent cotton and 5 percent spandex 
jersey knit fabric. The pink striped garment features elasticized satin trim on the U- 
shaped front and rear necklines that extend to form shoulder straps. The shoulder straps 
are approximately 4 inch wide. The bottom of the garment is hemmed. 
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The importer asserts that all three tank-styled tank tops should be classified as under 
wear under subheading 6109.10.0037, HTSUSA. The importer submits that the physica 
characteristics of the garments, the environment ofsale, advertising and marketing mate 
rial, recognition in the trade of virtually identical merchandise and documents incidental 
to purchase and sale support the contention that the garments are underwear. 


Issue: 


Whether the three tank-styled garments are classifiable as underwear under subhead 
ing 6109.10.0037, HTSUSA, or as tank tops under subheading 6109.10.0060, HTSUSA? 


Law and Analysis: 


Classification under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA) is made in accordance with the General Rules of Interpretation (GRI). GRI 1 
provides that the classification of goods shall be determined according to the terms of the 
headings of the tariff schedule and any relative Section or Chapter Notes. In the event that 
the goods cannot be classified solely on the basis of GRI 1, and if the headings and legal 
notes do not otherwise require, the remaining GRI may then be applied. GRI 6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, and any related subheading notes and, mutat 
tandis, to the GRIs. 

This matter is governed primarily by GRI 6, in that the choice in classification is be 
tween two subheadings. The Harmonized Commodity Description andi saab System Ex 
planatory Notes (“ENs”) constitute the official interpretation of the Harmonized £ 
at the international level. While neither legally binding nor dispositive, the ENs pr¢ 
commentary on the scope of each heading of the HTSUSA and are generally inc 
the proper interpretation of these headings. 

There is no disagreement as to the classification of the subject merchandise at the 8-dis 
it level. Subheading 6109.10.00, HTSUSA, provides for “T-shirts, singlets, tank tops and 
similar garments, knitted or crocheted: of cotton.” The sole issue in this case is whether 
the merchandise is classified under subheading 6109.10.0037, HTSUSA, or 6109.10.0060 
HTSUSA. Subheading 6109.10.0037, HTSU SA, provides for women’s anita rwear. S 
heading 6109.10.0060 provides for women’s non-underwear tank tops. Thus, the crux of 
the question in this case is whether the garments are underwear or outerwear 

Neither the chapter notes nor the EN shed light on the difference between underweat 
and outerwear tank tops. Furthermore, as the terms “tank top” and ‘ a wear” are not 
defined in the legal notes to the HTSUSA nor in the corresponding ENs, we look to the 
Guidelines for the Reporting of Imported Products in Various Textile and tp) parel Catego 
ries, CIE 13/88 (1988) (“Guidelines”) for assistance 

The Guidelines reference to the term “tank top” describes a garment whicl 


** * 


call 


sleeveless with oversized armholes, with or without a significant drop belov 
arm. The front and the back may have a round, V, U, scoop, boat, square or 
shaped neck which must be below the nape of the neck. The body of the garm« 
supported by straps not over two inches in width reaching over hoe shoulde 
straps must be attached to the garment and not be easily detac habl Bottom hem 
may be straight or curved, side-vented, or of any other type normally found 
blouse or shirt, including blouson or drawstr ing waists or an elastic bottom. 
lowing features would preclude a garment from consideration as a tank top 
1) pockets, real or simulated, other than breast pockets; 

2) any belt treatment including simple loops; 

3) any type of front or back neck opening (zipper, button, or otherwise) 


The Guidelines define “underwear” as follows: 


Theterm “underwear” refers to garments which are ordinarily worn under 
ments and are not exposed to view when the wearer is conventionally dres 
pearance in public, indoors or out-of-doors. 


otner 


ed for ap 


Theinstant garments meet the definition of tank tops. However, some tank tops are out 
erwear and some tank tops are underwear. Customs originally stated that the subject gar 
ments were fashionable camisole-styled tank tops currently popular among teens and 
young women as outerwear. However, based on the responses to the Proposed Notice « 
Modification, it isnow Customs belief that the instant garments are not clearly outerwear 

In past rulings, Customs has pointed out that the merchandise itself may be strong evi 
dence of use. Citing Mast Industries v. United States, 9 CIT 549, 552 (1985), 


vo 


aff'd 76 F 2d 
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1144 (1986), citing United States v. Bruce Duncan Co., 50 CCPA 43, 46, C.A.D. 817 (1963). 
The importer suggests that the appearance and construction features of the garments at 
issue, including the “underwear weight” fabric, elasticized trim, narrow “lingerie-type” 
straps and snug-fit construction are characteristic of underwear. Customs does not agree 
that such features are limited to use in underwear. The weight and opaqueness of the fab- 
ric is appropriate for both underwear and outerwear. The narrow adjustable straps have 
become a popular feature on outerwear camisole-styled tank tops. Current fashion has 
also embraced snug-fitting garments as outerwear. Based on physical examination of the 
garments, the tank tops are not readily identifiable as either underwear or outerwear. The 
garments are ambiguous. 

When presented with a garment which is ambiguous and not clearly recognizable as un- 
derwear or outerwear, Customs will consider other factors such as environment of sale, 
advertising and marketing, recognition in the trade of virtually identical merchandise, 
and documentation incidental te the purchase and sale of the merchandise, such as pur- 
chase orders, invoices, and other internal documentation. See HQ 960866, July 15, 1999; 
HQ 960865, dated July 15, 1999; HQ 963442, July 7, 1999; HQ 960864, July 2, 1999; HQ 
960862, dated July 2, 1999; HQ 961978, dated June 17, 1999; HQ 961185, dated June 11, 
1999; HQ 960906, June 3, 1999; HQ 960926, February 25, 1999; HQ 960925, February 23, 
1999; HQ 960928, February 15, 1999; HQ 961116, November 20, 1998; HQ 960690, Sep- 
tember 25, 1998; HQ 959843, May 6, 1998; HQ 961036, April 27, 1998; HQ 960797, Febru- 
ary 19, 1998; HQ 960442, August 4, 1997; HQ 960391, April 22, 1997; HQ 957762, April 28, 
1995; HQ 957615, May 24, 1995; HQ 957004, November 23, 1994; HQ 956351, July 7, 
1994. and HQ 956350, July 5, 1994. 

Ariela-Alpha and its sister companies are engaged in the production and sale of fine lin- 
gerie. The importer submitted a copy of Alpha-Syrlay’s catalogue which indicates that Al- 
pha-Syrlay exclusively sells intimate apparel including similar camisole-styled tank tops 
with matching panties. The subject garments were designed by the Director of Designing 
at Ariela-Alpha, who has been designing lingerie for over thirteen years, as undershirt and 
panty sets. Performance standards showed that the instant garments were designed to 
meet the washing standards for underwear which are more rigorous than the standards 
for outerwear. Although Ariela-Alpha failed to provide specifications establishing a differ- 
ence between underwear tank tops and outerwear tank tops, in comparing the subject gar- 
ments to the outerwear camisole-styled tank tops submitted by the importer, the subject 
garments do appear to be made of a lighter weight fabric and are cut smaller. 

Each of the garments at issue is sold as a “cami and panty set” and thus have a matching 
panty. Statements from underwear buyers for Sears, K-mart, Boscov’s and Value City De- 
partment stores indicate that the garments were purchased for sale in the intimate appar- 
el department as “cami and panty sets.” Copies of commitment sheets from these retailers 
substantiate that the garments were exclusively purchased as underwear. It is also clear 
that the garments are sold by the retailers as underwear. Photographs from showroom 
floors support the claim that the tank tops are merchandised and displayed as underwear 
and sold in the lingerie department along side other underwear garments as underwear. 
The importer has also established that the intimate apparel industry perceives the subject 
tank tops as underwear by submitting statements from buyers stating that the garments 
are known in the trade as underwear. 

The importer has submitted several advertisements showing the garments advertised 
as underwear. The advertisements depict the “cami and panty sets” among other lingerie 
articles. Customs notes that the hang tags show the subject garments worn with the 
matching panties. The importer has also provided numerous print-outs from various web- 
sites showing similar lightweight, slim-fitting camisole-styled tank tops advertised as inti- 
mate apparel. 

Although the manner in which an article is designed, manufactured, and marketed is 
not dispositive of tariff classification, Customs finds it to be persuasive in this case when 
determining the classification of ambiguous tank tops. See Mast Industries, Inc. v. United 
States, 9 Ct. Int’] Trade 549, 552 (1985), aff'd 786 F.2d 144 (CAFC, 1986); St. Eve Interna- 
tional, Inc. v. United States, 11 Ct. Int’! Trade 224 (1987); and Inner Secrets/Secretly Yours, 
Inc. v. United States, 885 F Supp. 248 (1995). 

Customs emphasizes that upon physical examination the instant tank tops were not 
readily identifiable as outerwear or underwear. Accordingly, this ruling does not affect the 


classification of the majority of tank tops which upon physical examination are clearly out- 
erwear or underwear. 
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Several of the comments raised the concern that the proposed modification would have 
resulted in all knit cotton tank tops being classified as outerwear. There was fear of a mas- 
sive quota migration from textile category 352 to textile category 339. However, this would 
not have been the result because the proposed revocation, like the current ruling, only 
covered a small number of garments. Similarly, now that the subject tank tops are classi- 
fied as underwear, there should not be aconcern of a quota migration from textile category 
339 to textile category 352. 

As with any ambiguous garment, Customs recommends that importers submitting rul- 
ing requests involving tank tops which are not readily recognizable as underwear or outer- 
wear should submit a full and complete statement of the facts, including but not limited to 
design, marketing and sales information. Customs realizes that this may result in the 
same merchandise being classified differently when imported by different companies. De- 
spite Customs belief that each article has only one appropriate classification under the 
HTSUSA, it appears that in the case of ambiguous underwear/outerwear tank tops, the 
courts direct consideration of the manner in which the garments are designed, marketed, 
sold and recognized in the trade. If an importer can establish that an ambiguous tank top 
is designed, marketed and sold as underwear, the garment will be classifiable as under- 
wear. 

Under section 484 of the Tariff Act of 1930, as amended, (19 U.S.C. 1484) the importer of 
record is responsible for using reasonable care to enter, classify and value importer mer- 
chandise, and provide any other information necessary to enable Customs to properly as- 
sess duties, collect accurate statistics and determine whether any other applicable legal 
requirement is met. When dealing with ambiguous garments, importers have the respon- 
sibility of advising Customs of the manner in which a garment is designed, marketed and 
sold, in order to ensure the proper classification of merchandise. Providing such informa- 
tion is the importers’ part of the reasonable care and shared responsibility equation. 

Customs cautions all importers that if information is received that garments are en- 
tered by means of false statements or merchandised in a manner not consonant with the 
entered classification, action under 19 U.S.C. § 1592 may be appropriate. Representations 
by importers of the manner in which garments are designed, marketed and sold are sub- 
ject to periodic verification by Customs. If it is found that garments are not designed, mar- 
keted and sold in accordance with the representations or that the importer has engaged in 
artifice or disguise to avoid a duty rate or textile category code, a penalty may ensue. 


Holding: 


NY B88682 and NY C82136 are hereby affirmed. NY B86925, is also affirmed in light of 
the instant ruling which is based on additional information submitted by counsel. 

The subject merchandise is classifiable under subheading 6109.10.0037, HTSUSA, tex- 
tile category 352, which provides for women’s underwear. The applicable general column 
one rate of duty is 17.8 percent ad valorem. 

The designated textile and apparel category may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Since part 
categories are the result of international bilateral agreements which are subject to fre- 
quent renegotiations and changes, to obtain the most current information available, we 
suggest that your client check, close to the time of shipment, the Status Report on Current 
Import Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which 
is available for inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, your client should contact your local Customs office prior to importation of this mer- 
chandise to determine the current status of any import restraints or requirements. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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MODIFICATION/REVOCATION OF RULING LETTERS AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
TEXTILE LANYARDS 


AGENCY: U.S. Customs Service, Department of the Treasury 


ACTION: Notice of modification and revocation of ruling letters and re- 
vocation of treatment relating to tariff classification of textile lanyards 
and their components. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
is revoking or modifying rulings pertaining to the tariff classification of 
textile lanyards and their components, and revoking any treatment pre- 
viously accorded by Customs to substantially identical merchandise. 
Notice of the proposed revocations was published in the Customs BUL- 
LETIN of August 1, 2001, Vol. 35, No. 31. Although no comments were re- 
ceived in response to the notice of proposed action, an additional ruling 
was identified during the comment pericd as being subject to modifica- 
tion or revocation. 


EFFECTIVE DATE: This action is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after December 10, 
2001 


FOR FURTHER INFORMATION CONTACT: Greg Deutsch, Textile 
Branch (202) 927-2302. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended, and 
related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that, in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. § 1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 
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Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letters (NY) F82652, dated February 14, 2000, NY 833912, 
dated December 1, 1988, NY C88019, dated June 19, 1998, NY G84057, 
dated November 16, 2000, and NY G84319, dated November 21, 2000, 
was published on August 1, 2001, in the CusToMs BULLETIN, Vol. 35, No. 
31. Although no comments were received in response to the notice of 
proposed revocations, an additional ruling was identified during the 
comment period as requiring modification or revocation under the same 
principles provided in the notice. 

As was stated in the notice of proposed revocations, the notice covered 
any rulings relating to the specific issues of tariff classification set forth 
in the rulings, which may have existed but which had not been specifi- 
cally identified. Any party who had received an interpretive ruling or de- 
cision (i.e., a ruling letter, an internal advice memorandum or decision, 
or a protest review decision) on the issues subject to the notice, should 
have advised Customs during the comment period. 

In NY F82652, Customs classified merchandise consisting of a textile 
lanyard (with swivel hook and clip) and a transparent plastic sleeve, un- 
der heading 7117, Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), which covers “imitation jewelry.” In four other 
rulings, these being NY 833912, NY C88019, NY G84057, and NY 
G84319, textile cords or straps incorporating a metal clip, snap, hook, 
and/or swivel, were classified under heading 7326, HTSUSA, which cov- 
ers “other articles of iron or steel.” In the additional ruling identified 
during the comment period, i.e., NY G89560, dated May 3, 2001, one of 
the two separate articles classified was a woven textile lanyard with a 
metal clip. That article was classified under heading 7326, HTSUSA. 

It is Customs position that the lanyards classified in NY 833912, NY 
C88019, NY G84057, NY G84319, and in the recently identified NY 
G89560, are composite goods which consist of more than one material or 
substance. However, since the non-textile components (ferrules, bands, 
swivels, hooks, snaps, clips, and/or clasps) are normally incorporated to 
create “a cord or strap to hold something * * * worn around the neck,” it 
is the textile cord or strap which imparts the good’s essential character. 
Therefore, the subject lanyards should be classified as textile articles of 
headings 5609 (if of cordage) or 6307 (if of narrow woven fabric), not as 
“other articles of iron or steel” under heading 7326, HTSUSA. With re- 
gard to NY F82652, it is Customs position that the textile lanyard and 
plastic sleeve constitute a composite good, but that neither the lanyard 
nor the sleeve constitutes an article of personal adornment classifiable 
under heading 7117, HTSUSA. The essential character of the composite 
good is imparted by the lanyard component and the complete article is 
classifiable under heading 6307, HTSUSA. 

Pursuant to 19 U.S.C. § 1625(c)(1), Customs is revoking NY F82652, 
NY 833912, NY C88019, NY G84057, and NY G84319, is modifying NY 
G89560, and is revoking any other rulings not specifically identified 
which involve identical or substantially identical merchandise, to re- 
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flect the proper classification of the articles according to the analyses in 
Proposed Headquarters Ruling Letters (HQ) 965072, HQ 965084, HQ 
965085, HQ 965086, HQ 965087, and HQ 965242, which are set forth as 
“Attachments A through FE” respectively, to this document. Additionally, 
pursuant to 19 U.S.C. § 1625(c)(2), Customs is revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. This treatment may, among other reasons, be the result of 
the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling that was issued to a third party to importations 
involving the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should have ad- 
vised Customs during the comment period. An importer’s reliance on a 
treatment of substantially identical transactions, or on a specific ruling 
concerning the merchandise covered by this notice which was not iden- 
tified in this notice, may raise the rebuttable presumption of lack of rea- 
sonable care on the part of the importer or its agents for importations 
subsequent to the effective date of this final decision 


Dated: September 19, 2001. 


KING 


KLINE 


for John Durant, Director, 


Commercial Rulings Division.) 


| Attachments | 


19, 2001 
165072 GGD 
Classification 
1307.90.9989 
Mr. Gordon C. ANDERSON 
C.H. RoBINSON INTERNATIONAL, INCORPORA 
8967 Columbine Road, Suite 400 
Eden Prairie, MN 55347-4194 
Re: Revocation of NY F82652; Plastic Sleeve Suspended from T¢ » Lanyard with Swiv- 
el Hook; Composite Good; Not Imitation Jewel 
cessory. 


Up Clothing Ac- 


DEAR Mr. ANDERSON 

In New York Ruling Letter (NY) F82652, issued to you on February 14, 2000, an article 
referred to as the “Super Bow] XXXV{] Ticket Holder” for holding Super Bowl tickets, was 
classified in subheading 7117.90.7500, Harmonized Ta Schedule of the United States 
Annotated (HTSUSA), the provision for “Imitation jewelry: Other: Other: Valued over 20 
cents per dozen pieces or parts: Other: Of plastics.” We have reviewed NY F82652 and 
have found the ruling to be in error. Therefore, this ruling revokes NY F82652 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY F82652 was published on August 1, 2001, in the Customs 
BULLETIN, Volume 35, Number 31. 
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Facts: 

The sample classified in NY F82652 consisted of a lanyard composed of man-made fiber 
textile materials and the words “SOUTHWEST AIRLINES[)” were imprinted throug- 
hout. The lanyard featured a metal swivel hook with a metal clip. Attached to the metal 
clip was a transparent plastic sleeve with a hole near the top center to allow for its suspen- 
sion from the swivel hook and clip. The sleeve also bore advertising for “Super Bowl 2000, 
for Southwest Airlines, said to be the “Official Airline of Super Bowl XXXIV,” and the pic- 
torial representation of an airplane. The lanyard was intended to be worn around the neck 
to suspend and display the plastic sleeve holding the ticket(s) the sleeve would eventually 
contain. 

Issues: 

1) Whether the components are classified as a composite good. 

2) If classified as a composite good, whether the complete good is classified under head- 
ing 7117, HTSUSA, as imitation jewelry; under heading 3926, HTSUSA, as an other ar- 
ticle of plastics; under heading 6217, HTSUSA, as an other made up clothing accessory; or 
under heading 6307, as an other made up [textile] article. 


g 
Law and Analysis 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI 

We will first consider whether the complete article is classifiable under heading 7117, 
HTSUSA, as imitation jewelry. Among other merchandise, chapter 71, HTSUSA, covers 
imitation jewelry. Taken together, notes 9(a) and 11 tochapter 71, HTSUSA, indicate that 
the expression “imitation jewelry” means any small objects of personal adornment 

not) such as rings, bracelets, necklaces, brooches, earrings, watch chains, 
fobs, pendants, tie pins, cuff links, dress studs, religious or other medals and insignia, 
not incorporating pearls, precious metal, or precious or semiprecious stones. Since jewelry 


(vem-set or 
gem-set or 


relates to adornment, and since the lanyard and plastic sleeve are designed to suspend and 
display something which might set one person apart from others, we will examine the lexi- 
cographic definitions of the words “adorn,” “necklace,” “pendant,” and “insignia,” and 
“Janyard.” 


In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition (1998), “adorn” is 


defined, in pertinent part, as: “1: to enhance the appearance of, especially with beautiful 
objects.” “Necklace” is defined therein as: “an ornament worn around the neck.” “Pen- 
dant” is defined, in pertinent part, as: “1 : something suspended: as a: an ornament (as on 
anecklace) allowed to hang free.” “Insignia” is defined as: “1: a badge of authority or hon- 
or 2: a distinguishing mark or sign.” “Lanyard” is defined, in pertinent part, as: “2a: a 
cord or strap to hold something (as a knife or a whistle) and usually worn around the neck 
b: a cord worn as a symbol of a military citation.” 

Since the plastic sleeve is designed to be suspended, it appears to satisfy the first part of 
the definition ofa “pendant,” but not the ornamental example provided. Although the lan- 
yard is worn around the neck, it does not appear to satisfy the definition ofa necklace since 
it isnot an ornament. Moreover, the lanyard does not “adorn” as required by chapter notes 
9(a) and 11. The plastic sieeve, likewise, is not an ornament and would not be likely to en- 
hance the appearance of its wearer. Although the sleeve is designed to eventually contain 
an item that could satisfy the definition of “insignia” (such as a badge or pass distinguish- 
ing one person authorized to be in an area from others not so authorized), no such item is 
imported with the sleeve and lanyard. We thus find that neither the lanyard nor the plastic 
sleeve constitutes an article of personal adornment. Neither is classifiable as “imitation 
jewelry” under heading 7117, HTSUSA. 

The complete article at issue here essentially consists of two components which individ- 
ually are classifiable in different headings. The headings which remain under consider- 
ation are headings 3926, 6217, and 6307, HTSUSA. The EN to heading 3926, HTSUSA, 
state that the heading covers (among other goods) articles of plastics, including protective 
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pags, document-jackets, and similar rips goods made by sewing or glueing together 
sheets of plastics, and articles such as luggage label-holders. See EN (4) and (11) to 39.26 
at 622. The EN to heading 6217, HTSUSA, state that the heading c (among other 
goods) made up textile clothing accessories including lanyards. See EN to 62.17 at 939 and 
940. 

To determine whether the lanyard at issue constitutes a clothing accessory, we first look 
to HQ 088540, dated June 3, 1991, in which an “accessory” was defined as “an article that 
is related to the primary article, and intended for use solely o1 I] th a specific 
article.” The lanyard in this case is not related in any way to an article of clothing. In HQ 

1316, dated July 10, 1992, Customs examined the « 
yard that was intended for use by fishermen to carry ) 1d was de 
attached to the lure box and 1 looped around a fisherman’s belt. It was noted that 
the term “lanyard” in the EN to heading 6217, : 
notes the type of article generally associated with th 


n polves 


of a military uniform as a decoration |e.g., the 
yard” definition above]. In ruling out classific 
6217, we stated 

Such items, designed as accessories for use wi 

from those used principally as a means of secu 

neck or waist 
The lanyard for the lure box was classified und e 
subheading 6307.90.99, HTSUSA. See also, HQ 955i 
office reclassified medallion holders of woven polyest 
been classified under 6217), HTSUSA. The articles v 
pend medallions and be placed around the neck of awa 

In light of the preceding, the lanyard component i 

clothing accessory under heading 6217, HTSUSA 
sideration, however, we next look to GRI 2(b), wi 


The classification of goods consisting of mor 


according to the principles of rule 3 


GRI 3(a) requires that the headings are regarded as equally specific when they each re- 
fer to part only of the materials contained in composite goods since each of the head- 
ings refers to part only of the materials, GRI 3(a) require I 

equally specific despite any disparity in their texts. F 

3(b) 


GRI 3(b) states, in part, that 


> regarded as 


composite goods made up of different component 


matel 


classified by reference to 3(a), shall be classified as if they consisted of the matet ial or 
re 


component which gives them their essential character, insofar as this criterion is ap- 


plicable 

As with GRI 3(a) above, the applicability of GRI 3(b) depends somewhat upon whether 
or not the co »mplete article is deemed to comprise a composite good. in pertinent 
planatory Note IX to GRI 3(b) indicates that 


For the purposes of this Rule, composite goods made up of different components shall 
be taken to mean not only those in which the components are attached to each other 
to form a practically inseparable whole but also those with separable components 
provided these components are adapted one to the other and are mutu 
mentary and that together they form a whole which would not nor 
sale in separate parts 


ally comple- 
mally be offered for 


In this instance, the lanyard and plastic sleeve are separable. The components are 
adapted to each other for the purpose of continuous, hands-free display of an item—in this 
case a ticket—allowing its bearer to enter into, and be present at, an otherwise restricted 
area or event. The lanyard has a metal clip on which to attach the plastic sleeve and the 
sleeve has an opening near the top through which the chp P passes. The swivel, located just 
above the hook, prevents the lanyard’s loop from twisting as movements of the wearer, the 
breeze, etc., cause the plastic sleeve to spin 

The lanyard and plastic sleeve also form a whole which would not norma lly be offered 
for sale in separate parts. Lanyards are normally sold either separately or with the articles 

they are intended to suspend, e.g., knives, See split rings, key chains, compasses, 
bottle openers, small cameras, skiing wallets, etc. This particular lanyard has the words 
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“SOUTHWEST AIRLINES®” imprinted throughout its circumference, suggesting that 
it would not normally be sold separately. Although plastic sleeves are sold separately as 
document protectors, filler pages for photo albums, etc., the sleeve at issue in this case con- 
tains a hole at its top and advertising of a dated sporting event and its corporate sponsor. 
Such plastic sleeves are not normally offered for sale separately. We thus find that the lan- 
yard and plastic sleeve comprise a composite good. (See also Headquarters Ruling Letters 
(HQ) 964170, dat June 5, 2001, and HQ 961820, dated June 18, 1999.) 

In order to determine the esse 


ial character of the composite good, we look to Explana- 
tory Note VIII to GRI 3(b) 


, which provides the following guidance: 


The factor which determines essential character will vary as between different kinds 
of goods. It may, for example, be determined by the nature of the material or compo- 
nent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods 
The nature and complete article is to provide the means to continuously dis- 
play a pass, ticket, or similar item at a particular event. Although the clear plastic sleeve 
will be the most y connected component to the displayed item, the sleeve must be 
suspended by the ‘omponent in order to provide constant, hands-free display. 
Since the sleeve advertises an event which occurs on a specific date, its repeat use after the 
event would appear to be unlikely. The sle 
es suddenly, despite the lik 
the nature and role of t} 
equal to those of the pi: 
since its air 
ly to be discarded or sto 
for reuse to suspend slee 
that the complete good’s ess« 
is classifiable under hea 


eve’s value as anything but a souvenir diminish- 
elihood that the component shows no wear. On the other hand, 
lanyard component in the use of the complete good are at least 
lue would appear to exceed that of the sleeve and, 

nce aspecific date or event, it would be less like- 

a souvenir. The lanyard is more likely to be retained 

r subsequent events or other objects. We thus find 

ter is provided by the lanyard component which 

the specific subheading being 6307.90.9989, HTSUSA. 


Holding: 


The composite article identified as the “Super Bowl XXXV® Ticket Holder” is classified 
in subheading 6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, 


including dress patterns: Other: Other 
duty rate is 7 percent ad valorem 
NY F82652, dated February 14, 2000 


lal y 


Other, Other: Other.” The general column one 


is hereby revoked. 
In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its 


publication in th OMS BULLI 
JOHN ELKINS 
for John Durant, Director, 
Commercial Rulings Division.) 
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[| ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
—2 RR:CR:TE 965084 GGD 
Category: Classification 


Tariff No. 5609.00.1000 
Ms. DIANNE ROTHHAMME! 


ROTHHAMMER INTERNATIONAL, INCORPORATED 
Post Office Box 2959 
Lancaster, CA 93539-2959 


Re: Revocation of NY 833912; Textile Cord Lanyard of Heading 5609; Not Other Articles 
of Iron or Steel of Heading 7 7326 


DEAR Ms. ROTHHAMMER 

In New York Ruling Letter (NY) 833912, issued to you December 1, 1988, a cotton cord 
lanyard with a steel clip and swivel was classified (e ffective January y 1, 1989) in subhead- 
ing 7326.90.9090, Harmonized Tariff Schedule of the United States Annotated (HTSU- 
SA), the provision for “Other articles of iron or steel: Other: Other: Other: Other, Other.” 
We have reviewed NY 833912 and have found the ruling to be in error. Therefore, this rul- 
ing revokes NY 833912. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY 833912 was sublished on August 1, 2001, in the Customs 
BULLETIN, Volume 35, Number 31. 


Facts: 


In your request to Customs for the issuance of a binding ruling, the merchandise classi- 
fied in NY 833912 was described as a lanyard made of cotton cord and metal. The article 
was classified under heading 7 >, HTSUSA, on the basis that the metal swivel and metal 
clip imparted the composite good’s essential character 


Issue 


Whether the lanyard of cotton cord and metal is properly classified under heading 7326, 
. f “ Db 
HTSUSA, or under heading 5609, HTSUSA 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
——s System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition 
(1998), “lanyard” is defined, in pertinent part, as: “2 a:acord or strap to hold something 
(as a knife or a whistle) and usually worn around the neck.” Since lanyards are designed 
“to hold something,” it isimplicit that they incorporate some component(s) of general pur- 
pose hardware (usually of metal, but occasionally of plastics or other materials) such as 
ferrules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or 
reinforce the loop of textile material, and/or to attach the object to be held. As such, they 
are not considered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from 
lanyards used solely or principally as clothing accessories (e.g., acord worn to symbolize a 
military citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
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Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E 81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001 

In this case, the lanyard is a composite good made up of different materials, i.e., cotton 
cord and metal. However, since the metal swivel and clip are components normally incor- 
porated to create “a cord or strap to hold something worn around the neck,” we find 
that it is the textile cord component which imparts the good’s essential character. There- 
fore, the subject lanyard is properly classified as a textile article under heading 5609, 


HTSUSA, not under heading 7326, as an other article of iron or steel 


Holding 


The lanyard composed of cotton cord and metal is classified in subheading 
5609.00.1000, HTSUSA, the provision for “Articles of yarn, strip or the like of heading 
5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or included: Of cot- 
ton.” The general column one duty rate is 3.8 percent ad valorem 

NY 833912, issued December 1, 1988, is hereby revoked 

In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN 


Commercial Rulings Division 


RTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 965085 GGD 
Category: Classification 


lariff No. 6307.90.9989 
MR. JOHN REICH 


CATARACT CUSTOMHOUSE BROKERAGE, INCORPORATED 
2094 Grand Island Boulevard 
Grand Island, NY 14072 


Re: Revocation of NY C88019; Lanyard of Heading 6307; Not Other Articles of Iron or 
Steel of Heading 7326. 


DEAR Mk. REICH 

In New York Ruling Letter (NY) C88019, issued to you June 19, 1998, a lanyard of poly- 
propylene with a steel clip was classified in subheading 7326.90.8585, Harmonized Tariff 
Schedule of the United States Annotated (HTSUSA), the provision for “Other articles of 
iron or steel: Other: Other: Other: Other, Other.” We have reviewed NY C88019 and have 
found the ruling to be in error. Therefore, this ruling revokes NY C88019 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY C88019 was published on August 1, 2001, in the Customs 
BULLETIN, Volume 35, Number 31. 


Facts: 


In your request to Customs for the issuance of a binding ruling, the merchandise classi- 
fied in NY C88019 was described as a jumbo lanyard, like a wide shoelace made of polypro- 
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pylene. The “shoelace” portion was imprinted throughout with the phrase “ATTITUDE is 
everything!!!” A steel clip was attached to the lanyard and the complete article was said to 
be used as a key chain. According to the ruling, classification of the complete article was 
based on General Rule of Interpretation (GRI) 3(c), and the article was classified under 
heading 7326, the heading said to occur last in numerical order among those which equally 
merit consideration. No heading other than heading 7326, however, is mentioned in the 
ruling. Photographic copies of the sample at issue, and of other lanyards in the importer’s 
line, indicate that the steel clip is a “J” snap hook attached to a swivel. Snap hooks are gen- 
eral purpose hardware and are not principally used as key chains. The photographic evi- 
dence and the description comparing the lanyard to a “wide shoelace” indicate that the 
non-metal portions of the lanyard are composed of a textile fabric of woven, or possibly 


knit, polypropylene filament. (If Customs assumption in this regard is incorrect, please 
contact this office.) 


Issue: 


Whether the lanyard of polypropylene textile fabric and metal is properly classified un- 
der heading 7326, HTSUSA, or under heading 6307, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI. 

Lanyards consisting of a loop or strap of textile material worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition 
(1998), “lanyard” is defined, in pertinent part, as: “2 a:acord or strap to hold something 
(as a knife or a whistle) and usually worn around the neck.” Since lanyards are designed 
“to hold something,” it isimplicit that they incorporate some component(s) of general pur- 
pose hardware (usually of metal, but occasionally of plastics or other materials) such as 
ferrules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or 
reinforce the loop of textile material, and/or to attach the object to be held. As such, they 
are not considered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from 
lanyards used solely or principally as clothing accessories (e.g., acord worn to symbolize a 
military citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandice which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 

In this case, the lanyard is a composite good made up of different materials, i.e., the wo- 
ven (or knit) textile fabric strap and the steel clip. The steel clip is not a separate, sus- 
pended component principally used as a key chain but is acomponent part of the lanyard 
itself, of a kind that is normally incorporated to create “a cord or strap to hold something 

* * worn around the neck.” We thus find that it is the textile strap component which im- 
parts the good’s essential character. The subject lanyard is properly classified as an other 


made up textile article under heading 6307, HTSUSA, not under heading 7326, as an oth- 
er article of iron or steel. 
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Holding: 


The lanyard composed of woven (or knit) textile fabric and metal is classified in sub- 
heading 6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, in- 
cluding dress patterns: Other: Other: Other, Other: Other.” The general column one duty 
rate is 7 percent ad valorem. 

NY C88019, issued June 19, 1998, is hereby revoked. 

In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965086 GGD 
Category: Classification 


Tariff No. 6307.90.9989 
JOHN A. SCHOENIG, ESQUIRE 


GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: Revocation of NY G84057; Textile Strap Lanyards of Heading 6307; Not Other Ar- 
ticles of Iron or Steel of Heading 7326. 


DEAR MR. SCHOENIG 

In New York Ruling Letter (NY) G84057, issued to you November 16, 2000, on behalf of 
your client, Baumgarten’s, two textile strap lanyards, each with a steel swivel snap at- 
tached, were classified in subheading 7326.90.8586, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), the provision for “Other articles of iron or steel: 
Other: Other: Other: Other, Other.” We have reviewed NY G84057 and have found the rul- 
ing to be in error. Therefore, this ruling revokes NY G84057. 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY G84057 was published on August 1, 2001, in the Customs 
BULLETIN, Volume 35, Number 31. 


Facts: 


In NY G84057, sample number one was described as a nylon strap measuring approxi- 
mately 17 inches in length and secured at one end by a steel swivel snap. Sample no. 2 was 
described as a man-made fiber strap measuring approximately 16 inches in length and se- 
cured by a hook and loop fastener with a steel swivel snap attached. Each of the articles 
was classified in subheading 7326.90.8586, HTSUSA, apparently on the basis that the 
steel swivel snap imparted the composite good’s essential character. 


Issue: 


Whether the textile strap lanyards are properly classified under heading 7326, HTSU- 
SA, or under heading 6307, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
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be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI. 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dictionary, Tenth Collegiate Edition 

1998), “lanyard” is defined, in pertinent part, as: “2 a:acord or strap to hold something 
as a knife or a whistle) and usually worn around the neck.” Since lanyards are designed 
“to holdsomething,” it isimplicit that they incorporate some component(s) of general pur- 
pose hardware (usually of metal, but occasionally of plastics or other materials) such as 
ferrules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or 
reinforce the loop of textile material, and/or to attach the object to be held. As such, they 
are not considered articles separate from the lanyard 

Lanyards classified under headings 5609 and 6307, however, are distinguished from 
lanyards used solely or principally as clothing accessories (e.g., acord worn to symbolize a 
military citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified | pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pende de omponent. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY E81587, dated May 13, 1999, «nd HQ 964170, dated June 5, 2001. 

In this case, the lanyards are composite goods made up of different materials, i.e., steel 
ind textile material of man-made fibers. However, since the steel swivel snaps are compo- 

normally incorporated to create “a cord or strap to hold something * * * worn 


yund the neck,” we find that it is the textile strap component which imparts each good’s 


‘+haracter. Therefore, the subject lanyards are properly classified as other made 
le articles under heading 6307, HTSUSA, not under heading 7326, as other ar- 
r steel 


sample lanyards, each composed of a textile strap and a steel swivel snap, are 
n subheading 6307.90.9989, HTSUSA, the provision for “Other made up [tex- 
ncluding dress patterns: Other: Other: Other, Other: Other.” The general 
duty rate is 7 percent ad valorem 
157, dated Nov ember 16, 2000, is hereby revoked. 
ance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its 
in the CusToMS BULLETIN. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 965087 GGD 
Category: Classification 
Tariff No. 5609.00.3000 
JOHN A. SCHOENIG, ESQUIRE 
GRUNFELD, DESIDERIO, LEBOWITZ, SILVERMAN & KLESTADT, LLP 
245 Park Avenue, 33rd Floor 
New York, NY 10167 


Re: Revocation of NY G84319; Textile Cord Lanyard of Heading 5609; Not Other Articles 
of Iron or Steel of Heading 7326. 

DEAR MR. SCHOENIG 

In New York Ruling Letter (NY) G84319, issued to you November 21, 2000, on behalf of 
your client, Baumgarten’s, alanyard composed of nylon cord secured by asteel clip to form 
a loop, and an alligator clip hanging from the cord’s end, was classified in subheading 
7326.90.8586, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
the provision for “Other articles of iron or steel: Other: Other: Other: Other, Other.” We 
have reviewed NY G84319 and have found the ruling to be in error. Therefore, this ruling 
revokes NY G84319 

Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of NY G84319 was published on August 1, 2001, in the Customs 
BULLETIN, Volume 35, Number 31. 


Facts: 


In NY G84319, the sample was described as a lanyard consisting of a nylon cord measur- 
ing approximately 17 inches in length, secured at one end by asteel clip to form a loop, with 
an alligator clip hanging from the end of the cord. The article was classified in subheading 
7326.90.8586, HTSUSA, on the apparent basis that the metal clips imparted the compos- 


ite good’s essential character. 
Issue: 


Whether the textile cord lanyard is properly classified under heading 7326, HTSUSA, or 
under heading 5609, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of In- 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, 
and if the headings and legal notes do not otherwise require, the remaining GRI may then 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI. 

Lanyards consisting of a loop of textile material that are worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head- 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip or 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Websier’s Deluxe Dictionary, Tenth Collegiate Edition 
(1998), “lanyard” is defined, in pertinent part, as: “2 a: acord or strap to hold something 
(as a knife or a whistle) and usually worn around the neck.” Since lanyards are designed 
“to holdsomething,” it is implicit that they incorporate some component(s) of general pur- 
pose hardware (usually of metal, but occasionally of plastics or other materials) such as 
ferrules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or 
reinforce the loop of textile material, and/or to attach the object to be held. As such, they 
are not considered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from 
lanyards used solely or principally as clothing accessories (e.g., a cord worn to symbolize a 
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military citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F 86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often wi 
finding that the essential character of the complete good is imparted by the separ 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated F 
1999, NY E81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001 

In this case, the lanyard isa composite good made up of different materials, i 
nylon cord. However, each of the metal clips isa component normally incorp« 
te “a cord or strap to hold something * * * worn around the neck,” we finc 
textile cord component which imparts the good’s essential cl 
ject lanyard is properly classified as a textile article under head 
under heading 7326, as an other article of iron or steel. 
Holding: 

The lanyard composed of nylon cord and metal is classified in subheadin 
HTSUSA, the provision for “Articles of yarn, strip or the like of head 
twine, cordage, rope or cables, not elsew here specified or included: Of 1 
The general column one duty rate is 5.8 percent ad valorem 

NY G84319, dated November 21, 2000, is hereby revoked 

In accordance with 19 U.S.C. § 1625(c), this ruling 
publication in the CUSTOMS BULLETIN. 


DEPARTMENT ¢ 


Washingt 


Mr. CaAsry J. MALINOWSKI 

J & J FINE ARTS FORWARDING & SHIPPING, INCORPORATED 
7370 N.W. 36th Street, Suite 370 

Miami, FL 33166 


Re: Modification of NY G89560; Lanyard of Heading 6307; Not Other Articles of Iron or 
Steel of Heading 7326. 


DEAR Mr. MALINOWSKI: 

In New York Ruling Letter (NY) G89560, issued to you May 3, 2001, two separate ar- 
ticles were classified. The first article, consisting of a clear plastic “ticket holder with a 
metal spring clip” (allowing the article to be clipped onto a pocket or lapel), was correctly 
classified in subheading 4202.92.6000, Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), the provision for “Trunks * * * spectacle cases * wallets, 
purses, map cases * * * of sheeting of plastics * * *: Other: With outer surface of sheeting 
of plastic or of textile materials: Other: Other, Other: Other.” The second article, alanyard 
composed of woven textile material with a clasp and metal clip, was classified in subhead- 
ing 7326.90.8586, HTSUSA, the provision for “Other articles of iron or steel: Other: Oth- 
er: Other: Other, Other,” with a general column one duty rate of 2.9 percent ad valorem. 
We have reviewed NY G89560 and, with respect to the lanyard, have found the ruling to be 
in error. Therefore, this ruling modifies NY G89560. 
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Pursuant to section 625(c), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)), notice of 
the proposed revocation of several New York Ruling Letters involving the classification of 
textile lanyards was published on August 1, 2001, in the Customs BULLETIN, Volume 35, 
Number 31. As stated therein, the notice covered any other rulings relating to the specific 
issues of tariff classification set forth in those rulings which had not been specifically iden- 
tified. Any party who had received an interpretive ruling or decision on the issues subject 
to the notice was directed to advise Customs during the comment period. In compliance 
with this information, you identified NY G89560 as a ruling requiring modification or re- 
vocation under the same principles provided in the notice. 


Facts: 


In NY G89560, the lanyard is described as being composed of woven textile with a clasp 
The lanyard is said to provide an optional way to carry the ticket holder (around the neck 
as opposed to its being clipped to a pocket or lapel), by attaching the lanyard’s metal clip to 
the back of the ticket holder. Since the lanyard and ticket holder did not form a whole, each 
was classified separately, essentially because each article was found to be distinct, com- 
plete, and of a kind normally offered for sale separately. The ticket holder was designed to 
be used with or without a lanyard, and we note that the Explanatory Notes (EN) to head- 
ing 4202 state that the expression “similar containers” in the second part of the hea 
includes “ticket-cases.” The lanyard, however, was classified under heading 7326, wl 
covers “Other articles of iron or steel.” 


Issue: 


Whether the lanyard of woven textile material and metal is properly classified unde 
heading 7326, HTSUSA, or under heading 6307, HTSUSA. 


Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of I 
terpretation (GRI). GRI 1 provides that the classification of goods shall be determined ac- 
cording to the terms of the headings of the tariff schedule and any relative Section or 
Chapter Notes. In the event that the goods cannot be classified solely on the basis of GRI 1 
and if the headings and legal notes do not otherwise require, the remaining GRI may ther 
be applied. The Explanatory Notes (EN) to the Harmonized Commodity Description and 
Coding System, which represent the official interpretation of the tariff at the internation- 
al level, facilitate classification under the HTSUSA by offering guidance in understandins 
the scope of the headings and GRI. 

Lanyards consisting of a loop or strap of textile material worn on the person to provide 
hands-free securing and suspension of a separate object, have been classified under head 
ings 5609 and 6307, HTSUSA. Heading 5609, HTSUSA, covers “Articles of yarn, strip o1 
the like of heading 5404 or 5405, twine, cordage, rope or cables, not elsewhere specified or 
included.” Heading 6307, HTSUSA, covers “Other made up [textile] articles, including 
dress patterns.” In Merriam-Webster’s Deluxe Dicticnary, Tenth Collegiate Editior 
(1998), “lanyard” is defined, in pertinent part, as: “2 a:acord or strap to hold something 
(as a knife or a whistle) and usually worn around the neck.” Since lanyards are designed 
“to hold something,” it isimplicit that they incorporate some component(s) of general pur 
pose hardware (usually of metal, but occasionally of plastics or other materials) such as 
ferrules, bands, swivels, hooks, snaps, clips, clasps, etc. These items are used to form or 
reinforce the loop of textile material, and/or to attach the object to be held. As such, they 
are not considered articles separate from the lanyard. 

Lanyards classified under headings 5609 and 6307, however, are distinguished from 
lanyards used solely or principally as clothing accessories (e.g., acord worn to symbolize a 
military citation), which are classifiable under heading 6217, HTSUSA. See Headquarters 
Ruling Letters (HQ) 951316, dated July 10, 1992, HQ 955811, dated May 19, 1994, NY 
829181, dated May 2, 1988, NY 890142, dated August 11, 1993, NY B85585, dated June 6, 
1997, NY E87781, dated October 13, 1999, and NY F86765, dated May 15, 2000. Imported 
merchandise which consists of a textile lanyard and an article separate from the lanyard 
that the lanyard is designed to suspend (e.g., a knife, whistle, compass, bottle opener, split 
ring, key chain, badge holder, etc.), are considered composite goods that generally are clas- 
sified pursuant to the principles of General Rule of Interpretation (GRI) 3, often with a 
finding that the essential character of the complete good is imparted by the separate, sus- 
pended component. See NY A88092, dated October 8, 1996, NY D86756, dated February 3, 
1999, NY £81587, dated May 13, 1999, and HQ 964170, dated June 5, 2001. 
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In this case, the lanyard is a composite good made up of different materials, i.e., the wo- 
ven textile fabric strap and the metal clasp and clip. The metal clip is not a separate, sus- 
pended component principally used as a key chain but is acomponent part of the lanyard 
itself, of a kind that is normally incorporated to create “a cord or strap to hold something 
* * * worn around the neck.” We thus find that it is the textile strap component which im- 
parts the good’s essential character. The subject lanyard is properly classified as an other 
made up textile article under heading 6307, HTSUSA, not under heading 7326, as an oth- 
er article of iron or steel. 


Holding: 


The lanyard composed of woven textile fabric and metal is classified in subheading 
6307.90.9989, HTSUSA, the provision for “Other made up [textile] articles, including 
dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 7 
percent ad valorem. 

NY G89560, issued May 3, 2001, is hereby modified. 

In accordance with 19 U.S.C. § 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE TARIFF CLASSIFICATION 
OF EYEGLASS LENS CLEANING CLOTHS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter and 
revocation of treatment relating to the classification of eyeglass lens 
cleaning cloths. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling letter relating to the tariff classi- 
fication, under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), of eyeglass lens cleaning cloths. Similarly, Cus- 
toms is revoking any treatment previously accorded by it to substantial- 
ly identical merchandise that is contrary to the position set forth in this 
notice. Notice of the proposed action was published on August 15, 2001, 
in Volume 35, Number 33, of the CUSTOMS BULLETIN. No comments were 
received in response to the notice. 


DATE: This modification is effective for merchandise entered or with- 
drawn from warehouse for consumption on or after December 10, 2001. 


FOR FURTHER INFORMATION CONTACT: John Elkins, Textiles 
Branch, Office of Regulations and Rulings, (202) 927-2380. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
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103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended (19 U.S.C. §1484), the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, Customs published a 
notice on August 15, 2001, in the CustoMs BULLETIN, volume 35, num- 
ber 33, proposing to modify New York Ruling Letter (NY) C81435, dated 
December 3, 1997, on the classification of eyeglass lens cleaning cloths. 
No comments were received in response to the notice. As stated in the 
proposed notice, this modification will cover any rulings on the subject 
merchandise which may exist but which have not been specifically iden- 
tified. Any party who has received an interpretive ruling or decision (i.e., 
ruling letter, internal advice memorandum or decision or protest review 
decision) on the merchandise subject to this notice should have advised 
Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical merchandise that is contrary to the position set forth in this 
notice. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applyinga ruling of a third party to importations of the same or simi- 
lar merchandise, or the importer’s or Customs previous interpretation 
of the HTSUSA. Any person involved with substantially similar mer- 
chandise should have advised Customs during the comment period. An 
importer’s reliance on a treatment of substantially identical transac- 
tions or on a specific ruling concerning the merchandise covered by this 
notice which was not identified in this notice may raise the rebuttable 
presumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. 

Customs previously classified man-made fabric lens cleaning cloth 
under heading 6002.43.0080, HTSUSA, which provides, in pertinent 
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part, for other knitted or crocheted fabrics: of man-made fibers. Based 
on our analysis of the scope of the terms of headings 6307 and 6002, 
HTSUSA, the Legal Notes, and the Explanatory Notes, eyeglass lens 
cleaning cloths of the type discussed herein, are classifiable as other 
made up articles under subheading 6307.10.2030, HTSUSA, which spe- 
cifically provides for “Other made up articles, including dress patterns: 
Floorcloths, dishcloths, dusters and similar cleaning cloths: Other: Oth- 
er. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
C81435, dated December 3, 1997, and any other ruling not expressly 
identified, that is contrary to the position set forth in this notice, to re- 
flect the proper classification of the merchandise pursuant to the analy- 
sis set forth in HQ 965082 as an attachment to this document. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any 
treatment previously accorded by Customs to substantially identical 
transactions that are contrary to the position set forth in this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 20, 2001. 


JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division. ) 
| Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE, 
Washington, DC, September 20, 2001. 
CLA-2:RR:CR:TE:JG 
Category: Classification 
Tarriff No. 6307.10.2030 
Ms. Stacy BAUMAN, ASST. VICE PRESIDENT 
AMERICAN SHIPPING COMPANY INC 
140 Sylvan Avenue 
Englewood Cliffs, NJ 07632 


Re: Modification of NY C81435; Classification of Eyeglass Lens Cleaning Cloths. 


DEAR Ms. BAUMAN 


Customs issued New York Ruling (NY) C81435, dated December 3, 1997, to you, on be- 
half of your client, Quality Accessories Inc, regarding the tariff classification of two styles 
of eyeglass lens cleaning cloths. One of the cleaning cloths was classified as other made up 
articles under subheading 6307.10.2030 of the Harmonized Tariff Schedule United States 
Annotated (HTSUSA). However, the other cleaning cloth, referred to as the blue cleaning 
cloth, was classified as other knitted or crocheted fabrics: other fabrics, warp knit (includ- 
ing those made on gallon knitting machines): of man-made fibers * * * other under sub- 
heading 6002.43.0080, HTSUSA. You have requested reconsideration of this latter 
classification. Upon review, Customs has determined that the blue cleaning cloth was in- 
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correctly classified in NY C81435. The correct classification for the subject merchandise is 
under subheading 6307.10.2030, HTSUSA. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI, (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
August 15, 2001, in the Customs BULLETIN, Volume 35, Number 33, proposing to modify 
NY C81435 and to revoke the treatment pertaining to the eyeglass lens cleaning cloth. No 
comments were received in response to this notice. 


You provided samples of the merchandise for our consideration which, per your request, 
are returned herewith. 


Facts: 


In NY C81435, the merchandise under consideration was described as a man-made fab- 
ric lens cleaning cloth. It is rectangular in shape and measures approximately 4 x 6 % in- 
ches. The edges of the cloth are not hemmed, pinked, or finished. However, the corners are 
rounded. On one corner of the cloth appear the words “Lens Crafters Vision Care Special- 
ists”. With the exception of the printing, the cloth is completely finished when it is im- 


ported from Taiwan into the United States. The printing of the purchaser’s name occurs 
in the US. 


Issue: 
What is the classification of the above merchandise? 
Law and Analysis: 


The General Rules of Interpretation (GRIs) governs classification of goods under the 
HTSUSA. GRI 1 provides that classification shall be determined according to the terms of 
the headings and any relative section or chapter notes. In the event that the goods cannot 
be classified solely on the basis of GRI 1, and if the headings and legal notes do not other- 
wise require, the remaining GRIs are then applied. 

The Explanatory Notes (ENs) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUSA by offering guidance in understanding the 
scope of the headings and the GRIs. 

Heading 6307, HTSUSA, provides for other made up articles, including dress patterns: 
floorcloths, dishcloths, dusters and similar cleaning cloths. Under Section XI Note 7, 
“made up” means, inter alia, cut otherwise than into squares or rectangles. In NY C81435, 
Customs considered the cloth to be cut into a rectangle. Therefore, the cloth was not con- 
sidered to be “made up” as defined under Section XI Note 7. 

However, upon review, Customs agrees with your assessment that the subject merchan- 
dise should be classified as a cleaning cloth under subheading 6307.10.2030, HTSUSA. 
The cloth in question has rounded corners which constitutes “cut otherwise than into 
squares or rectangles” and therefore meets the definition of “made up” under Section XI 
note 7. 

Moreover, in Headquarters ruling HQ 959526, dated March 24, 1997, Customs classi- 
fied similar merchandise as cleaning cloths under subheading 6307.10.2030, HTSUSA. 


Holding: 


Based on the foregoing, the eyeglass lens cleaning cloth is classifiable under subheading 
6307.10.2030, HTSUSA, which provides for other made up articles, including dress pat- 
terns: floorcloths, dishcloths, dusters and similar cleaning cloths: other * * * other. The 
applicable general rate of duty is 6.9% ad valorem. NY C81435 is hereby modified. 

There currently are no visa or quota requirements applicable to the merchandise classi- 
fied in this subheading. 

In accordance with 19 U.S.C. § 1625 (c), this ruling will become effective sixty (60) days 
after its publication in the CUSTOMS BULLETIN. 

JOHN ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF STEEL TOWERS 
FOR WIND-DRIVEN TURBINE ELECTRICAL GENERATORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 


the classification of steel towers for wind-driven turbine electrical gen- 
erators. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of steel towers for wind-driven turbine electrical generators, and is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions, under the Harmonized Tariff 
Schedule of the United States (HTSUS). Notice of the proposed revoca- 
tion was published on August 8, 2001, in Vol. 35, No. 32, of the Customs 
BULLETIN. One comment was received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after December 10, 
2001. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch: (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. According- 
ly, the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s responsi- 
bilities and rights under the Customs and related laws. In addition, both 
the trade and Customs share responsibility in carrying out import re- 
quirements. For example, under section 484 of the Tariff Act of 1930, as 
amended, (19 U.S.C. $1484) the importer of record is responsible for us- 
ing reasonable care to enter, classify and value imported merchandise, 
and provide any other information necessary to enable Customs to prop- 
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erly assess duties, collect accurate statistics and determine whether any 
other applicable legal requirement is met. 

Pursuant to Customs obligations, a notice was published on August 8, 
2001, in the Customs BULLETIN, Volume 35, Number 32, proposing 
to revoke NY E82319, dated June 3, 1999, which classified steel 
towers for wind-driven turbine electrical generators, in subheading 
8503.00.9545, HTSUS, which provides for, “parts suitable for use solely 
or principally with the machines of heading 8501 or 8502, other, other, 
parts of generators.” One comment was received in response to this no- 
tice. 

As stated in the proposed notice, this revocation will cover any rulings 
on this merchandise that may exist but have not been specifically identi- 
fied. Any party who has received an interpretative ruling or decision 
(i.e., ruling letter, internal advice memorandum or decision, or protest 
review decision) on the merchandise subject to this notice, should have 
advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on arulingissued toa third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the HTSUS. Any person involved in substantially 
identical transactions should have advised Customs during this notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise covered 
by this notice which was not identified in this notice may raise the rebut- 
table presumption of lack of reasonable care on the part of the importer 
or its agents for importations subsequent to the effective date of this fi- 
nal decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY E82319, 
dated June 3, 1999, to reflect the proper classification of merchandise 
referred to as steel towers for wind-driven turbine electrical generators, 
in subheading 7308.20.00, HTSUS, as structures * * * and parts of 
structures (for examples, bridges and bridge sections, lock gates, tow- 
ers, lattice masts, roofs, roofing frameworks, doors and windows * * *) 
of iron or steel; plates, rods, angles, shapes, sections, tubes and the like, 
prepared for use in structures, of iron or steel: towers and lattice masts, 
pursuant to the analysis in HQ 964757, which is set forth as the Attach- 
ment to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 


Customs is revoking any treatment it previously accorded to substan- 
tially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: September 25, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


| Attachment | 
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{ATTACHMENT 


DEPARTMENT OF THE TREASURY 


U.S. CUSTOMS SERVICE, 


Washington, DC, September 25, 2001 


CLA-2 RR:CR:GC 964757BJB 
Category: Classification 
Tariff No. 7308.00.00 
Mr. THOMAS MARTIN 
A.N. DERINGER, INC 
6930 Metr« yplex Drive 
Romulus, MI 48174 


Re: NY E82319 Revoked; Steel towers for wind-driven electric generator 


DEAR Mr. MARTIN 

This is in reference to NY £82319, dated June 3, 1999, which the Director of Customs 
National Commodity Specialist Division, New York, issued to you on behalf of Canam 
Steel Works, Inc. In that ruling, a steel tower used to support a wind-driven turbine elec- 
tric generator, was classified in subheading 8503.00.9545, of the Harmonized Tariff 
Schedule of the United States (HTSUS). We have reviewed that classification, and have 
determined that it is incorrect. This ruling revokes NY E82319 and sets forth the correct 
classification 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 162: 1)), as amended by 
section 623 of Title VI, (Customs Modernization) of the North American Free Trade 
Agreement Implementation Act, Pub. L. 103-182, 107 Stat. 205 a notice of pro- 
posed revocation was published on August 8, 2001, in the Ct MS BULLETIN, Volume 35 
Number 32, proposing to revoke NY £82319, dated June 3 
treatment pertaining to the tariff classification of a steel tow 1e only comment re- 
ceived in response to this notice, which you submitted, opposed t ocation 
Facts: 

The merchandise is a tower used to support a wind-driven turbine electric erator 
Towers for these wind-driven turbines may be tubular steel to attice towers, or con- 
crete towers. Guyed tubular towers are only used for smaller turbines. The subject tower 
is composed of flat-rolled steel pieces welded together to form sections of a long, tubular 
structure. These sections are then bolted together on site where a wind-driven turbine 
electric generator is secured to the top. A completed tower is approximately 176 feet in 
height. Each section has ladders and landings to enable access to the tower and the genera- 
tor. Most large wind turbines are delivered with tubular steel towers. The subject towers 
are not manufactured by the same company that produces the wind-driven electric turbi- 
nes. The towers do not provide operational or mechanical interaction with the turbine or 
its rotor. 

Towers are usually bolted onto the concrete foundations where the generators are pla- 
ced. In some cases, where the bottom of the section of the tower is cast into the concrete 
foundation, and where the lowest section of the tower is subsequently welded together di- 
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rectly on the site, the tower must be fitted with special guides and clamps to hold the two 
tower sections in place while welding of the remaining sections is completed. 

Most modern towers for wind-driven turbine electric generators are conical, tubular 
steel towers. Towers are assembled from smaller, conical subsections which are cut and 
rolled into the right shape, and then welded together. Towers for these turbines are gener- 
ally designed by the individual turbine manufacturer since the entire wind-driven turbine 
has to be type approved as a unit. Even if some towers are manufactured by independent 
producers, the towers must conform to industry engineering standards and take into con- 
sideration the size, weight, and other specifications of a particular turbine. Although 
many specialized manufacturers generally produce or construct these towers, when the 
distance to the operational site is great, and the project is large, the towers may often be 
locally manufactured. 


Issue: 


Whether the steel tower is classifiable under heading 7308, HTSUS, as a structure of 
steel, or under heading 8503, HTSUS, as a part of such equipment, or goods or parts of 
goods of another heading in chapter 84 or 85? 


Law and Analysis: 


Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 98-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

The HTSUS provisions under consideration are as follows: 


7308 Structures (excluding prefabricated buildings of heading 9406) and 
parts of structures (for example, bridges and bridge sections, lock 
gates, towers, lattice masts, roofs, roofing frameworks, doors and win- 
dows and their frames and thresholds for doors, shutters, balustrades, 
pillars and columns) of iron or steel; plates, rods, angles, shapes, sec- 
tions, tubes and the like, prepared for use in structures, of iron or steel: 

7308.22 Towers and lattice masts.......... 


8502 Electric generating sets and rotary converters: 


8503.00 Parts suitable for use solely or principally with the machines of 
heading 8501 or 8502: 
8503.00.95 Other .:... 


In NY E82319, Customs determined that the steel towers were specifically designed to 
support wind-driven turbine electric generators, and that they were classifiable in sub- 
heading 8503.00.9545, HTSUS, which provides for “parts suitable for use solely or princi- 
pally with the machines of heading 8501 and 8502, HTSUS, “other[,] other, parts of 
generators.” 

You maintain that these towers are not structures of iron or steel, provided for in head- 
ing 7308 but, based on a decision of the Court of Appeals for the Federal Circuit, are 
“parts” ofan electric motor. You note that the towers are generally designed by the individ- 
ual turbine manufacturer since the entire wind-driven turbine has to be approved as a 
unit, and that even if manufactured by independent producers, the towers conform to in- 
dustry engineering standards. From this, you conclude that if a tower is designed specifi- 
cally for an electric generator of Section XVI, and the alternative heading is outside 
Section XVI, the tower must be classified in the same heading as the electric generator. 

Pursuant tothe case you cite, Nidec Corporation v. United States, 861 F Supp. 136, aff'd, 
68 F.3d 1333 (1995), goods that are identifiable as parts of machines or apparatus of Chap- 
ter 84 or Chapter 85 are in all cases to be classified in accordance with Section XVI, Note 2, 
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HTSUS. Note 2(a) requires that parts which are goods included in any heading of either 
Chapter are to be classified in their respective headings. Note 2(b) requires, among other 
things, that other parts are to be classified with the machines with which they are solely or 
principally used. 

We agree that Section XVI, Note 2 controls the classification here, but we do not agree 
with the conclusion you reach. Not every article used with another article is necessarily a 
part of that other article in a tariff sense. Parts, for tariff purposes, are integral, constitu- 
ent components of another article, necessary to the completion of that article, and which 
enable that article to function in the manner for which it was designed. We understand 
and accept that structurally, an individual tower and its turbine generator must be a 
mated pair, with each tower specially manufactured according to the size, weight and oth- 
er specifications of the turbine generator. Nevertheless, the towers are not working parts 
of the turbine generator and provide no operational or mechanical interaction with it. A 
combination turbine and electric generator is a complete, fully functional article of com- 
merce in and of itself, and does not rely on a tower for its completeness or operational 
readiness. The towers do not qualify as parts under any recognized principle of tariff clas- 
sification. 

Insofar as EN 85.02, states that the “expression ‘generating sets’ applies to the com- 
bination of an electric generator and any prime mover other than an electric motor 
(e.g., hydraulic turbines, steam turbines, wind engines, reciprocating steam engines 
* * *)” there is no indication that this description affirmatively includes an external 
structure classifiable elsewhere in the HTSUS, and imported separately. 

The description of electric generating sets, in EN 85.02(I), provides that, “generating 
sets” consist of the generator and its prime mover which are mounted (or designed to be 
mounted) together as one unit or on acommon base (see the General Explanatory Note to 
Section XVI). These goods are classified in chapter 85 provided they are presented to- 
gether (even if packed separately for convenience of transport). The EN does not state 
that such a “common base” must be, or even, should be included. Further, the ENs do not 
provide that such a common base is, or should be regarded as, “a part.” Insofar as, only a 
wind engine and its prime mover presented together, would be considered a “generating 
set,” the subject merchandise, imported separately from the electric turbine, and absent 
any evidence of the presence of how a steel tower may be considered a “prime mover,” is 
not classifiable under heading 8503, HTSUS, as a “part” of a generating set in heading 
8502, HTSUS. 

Significantly, EN 73.08, states that the heading covers “complete or incomplete metal 
structures, as well as parts of structures. Moreover, for the purpose of the heading, the EN 
states that the “structures are characterised by the fact that once they are put in position, 
they generally remain in that position[,]” and that such structures “are usually made up 
from bars, rods, tubes, angles, shapes, sections, sheets, plates, * * * and parts of structures 
include clamps and other devices specially designed for assembling metal structural ele- 
ments of round cross-section (tubular or other).” The ENs also notes that, the heading 
also includes products such as: [p]it head frames and superstructures; adjustable or tele- 
scopic props, tubular props, extensible coffering beams, tubular scaffolding and similar 
equipment; * * * [and] masts, * * *.” The steel towers meet all of these criteria. Thus, the 
towers must be treated in a manner similar to the merchandise in HQ 962476, in its condi- 
tion as entered. 

Customs has classified similar goods in the past. It is relevant to note Customs deter- 
mination in HQ 082655, dated July 17, 1989, where Customs held that a lattice tower 
constructed from 19 and 38 foot long welded steel lattice towers and supported a crane 
structure was classifiable under heading 7308, HTSUS. In HQ 084140, dated July 18, 
1989, Customs determined that a “pit liner pedestal,” which served as a platform-like top 
upon which a generator and the rotating parts ofits turbine, were placed, was also classifi- 
able in subheading 7308, HTSUS, as a metal structure. In the latter decision, Customs 
specifically held that the pit liner pedestal and a walkway were neither considered parts 
classifiable in chapters 84 or 85, nor were they classifiable elsewhere in section XVI, 
HTSUS. 

The towers must be classified as they existed upon entry, in consideration of their 
construction, function and use, and not on the basis of an intended purpose. 

We find that the merchandise may be classified at GRI 1, because it is prima facie, and 
specifically classifiable at heading 7308, HTSUS, an eo nomine provision, and is not a 
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“part” under Section XVI or under heading 8503, HTSUS, as a part of such equipment, or 
goods or parts of goods of another heading in chapter 84 or 85, HTSUS. 
Accordingly, NY E82319 must be revoked. 


Holding: 


The steel tower is classifiable at GRI 1, in subheading 7308.20.00, HTSUS, as:. a, 
“[s]tructure (excluding prefabricated buildings of heading 9406) and parts of structures 
(for example, bridges and bridge sections, lock gates, towers, lattice masts, roofs, roofing 
frameworks, doors and windows and their frames and thresholds for doors, shutters, bal- 
ustrades, pillars and columns) ofiron or steel; plates, rods, angles, shapes, sections, tubes 
and the like, prepared for use in structures, of iron or steel: Towers and lattice masts|.]” 


Effect on Other Rulings: 


NY E82319, dated June 3, 1999, is revoked. In accordance with 19 U.S.C. 1625(c) this 
ruling will become effective 60 days after its publication in the Customs BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


PROPOSED MODIFICATION AND REVOCATION OF RULING 
LETTERS AND REVOCATION OF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF MAGNESIUM ANODES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification and revocation of ruling let- 


ters and revocation of treatment relating to tariff classification of mag- 
nesium anodes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 US.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling and revoke another re- 
lating to the classification, under the Harmonized Tariff Schedule of the 
United States (HTSUS), of silicon iron castings and cast magnesium 
anodes. These articles are designed for use in impressed current cathod- 
ic protection systems and sacrificial anode cathodic protection systems. 
Both systems are designed to protect pipelines, storage tanks and other 
metallic structures from corrosion. In addition, Customs intends to re- 
voke any treatment previously accorded to substantially identical trans- 


actions. Customs invites comments on the correctness of the proposed 
action. 


DATE: Comments must be received on or before November 9, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue, N.W., Washington, D.C. 20229. Submitted 


comments may be inspected at the same location during regular busi- 
ness hours. 
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FOR FURTHER INFORMATION CONTACT: James.A. Seal, Commer- 
cial Rulings Division (202) 927-0760. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, clas- 
sify and declare value on imported merchandise, and to provide other 
necessary information to enable Customs to properly assess duties, col- 
lect accurate statistics and determine whether any other legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises in- 
terested parties that Customs intends to modify one ruling and revoke 
another, both relating to the tariff classification of high silicon iron cast- 
ings and cast magnesium anodes for cathodic protection. Although in 
this notice Customs is specifically referring to two rulings, HQ 088175 
and HQ 557046, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to the ones listed. No further rulings have been identified. 
Any party who has received an interpretative ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision, or protest review 
decision) on the merchandise subject to this notice, should advise Cus- 
toms during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, be the 
result of the importer’s reliance on a ruling issued to a third party, Cus- 
toms personnel applying a ruling of a third party to importations of the 
same or similar merchandise, or the importer’s or Customs previous in- 
terpretation of the HTSUS. Any person involved in substantially identi- 
cal transactions should advise Customs during this notice period. An 
importer’s failure to advise Customs of substantially identical transac- 
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tions or of a specific ruling not identified in this notice, may raise issues 
of reasonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to this notice. 

In HQ 088175, dated May 30, 1991, high silicon iron castings to which 
a copper core conductor cable is added after importation, for use as im- 
pressed current anodes for cathodic protection, were held to be classifi- 
able as other electrical machines and apparatus, in subheading 
8543.80.90, HTSUS. The facts in that ruling indicate that a copper core 
conductor cable was to be added after importation and the completed 
anode connected to an external power source. This ruling was based on 
the belief that, as imported, the castings were electrical “apparatus” of 
heading 8543. In HQ 557046, dated May 17, 1993, certain magnesium 
alloy anodes of Mexican origin were found to be eligible for duty-free 
treatment, as products of Mexico, under the Generalized System of 
Preferences (GSP), if classifiable under a GSP-eligible tariff provision. 
The anodes were found to be classifiable as unwrought magnesium, ei- 
ther in subheading 8104.11.00, HTSUS, if containing at least 99.8 per- 
cent by weight of magnesium, or as other unwrought magnesium, in 
subheading 8104.19.00, HTSUS. This ruling was based on Customs un- 
derstanding and belief that the merchandise was within the tariff defini- 
tion of the term “unwrought.” HQ 088175 and HQ 557046 are set forth 
as “Attachment A” and “Attachment B” to this document, respectively. 

Two common types of cathodic protection systems exist, impressed 
current and sacrificial. It is now Customs position that those articles 
principally used in impressed current cathodic protection systems that 
require an external power source to be effective are parts of electrical 
apparatus of heading 8543, while those articles for use in sacrificial 
anode cathodic protection systems in which no external power source is 
required, are apparatus of that heading. Such articles are classifiable in 
subheading 8543.90.88, HTSUS, and in subheading 8543.30.00, 
HTSUS, respectively. 

Pursuant to 19 U.S.C. 1625(c)(1)), Customs intends to revoke HQ 
088175 and modify HQ 557046, and any other rulings not specifically 
identified, to reflect the proper classification of the merchandise pur- 
suant to the analysis in HQ 965252 and HQ 965250, which are set forth 
as “Attachment C” and “Attachment D” to this document, respectively. 
Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to re- 
voke any treatment it previously accorded to substantially identical 
transactions. Before taking this action, we will give consideration to any 
written comments timely received. 


Dated: September 24, 2001. . 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 





U.S. CUSTOMS SERVICE 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 30, 1991. 


CLA-2:CO:R:C:M 088175 MBR 
Category: Classification 
Tariff No. 8543.80.90 


1, OH 44258 
Modification of HQ 086552; Impressed Current Anodes forCathodic Protection; Elec- 
trical Machines and Apparatus; 8543. 


ARSON 


in reply to your letter of October 31, 1990, requesting reconsideration of HQ 

086552 (dated March 16, 1990), regarding classification of Impressed Current Anodes for 

Cathodic Protection made from high silicon iron castings, imported from the U.K., under 
Harmonized Tariff Schedule of the United States Annotated (HTSUSA) 


the 


The articles in issue here are described as AISI/ASTM A 518 Impressed Current Anodes 
for Cathodic Protection, made of high silicon iron castings, in tubular and solid configura- 
tion. Both are made by the centrifugal casting method, and contain 14.5 percent silicon, 
4.5 percent chromium, and less than 1 percent each of manganese and carbon, by weight. 
lhis alloy is said to provide maximum electrical conductivity. As imported, the tubular ar- 
ticles are unmachined hollow castings with plain ends, typically from 2 inches to 5 inches 
utside diameter and 5 feet to 8 feet long. The solid articles are round iron rods of solid 
ss section with dimensions similar to the tubular castings, except that the diameter of 
yne end is enlarged and hollowed out to form a 2 inch aperture to receive a cable or lead 


n ¢ 


er importation, a copper core conductor cable (typically 10 ft. long) is inserted into 

casting. The cable is secured in the open end of the anode by means of plywood end caps 

with drilled holes for the cable, or metal spacers, or dielectric insulation packing or back- 

ll, or polyethylene plugs and epoxy coating. 

use, the completed anodes are connected to a transformer/rectifier or other direct 

» to electrolytically restrict the development of rust and corrosion in under- 

» tanks and piping systems, submerged structures, ships’ hulls, and in a va- 
ground applications where high moisture levels are found. 

rmation has been obtained from the Customs Laboratory which found that: 

ple is a casting made of alloyed iron (neither cast-iron, nor steel). //is not mallea- 


How are nonmalleable high silicon iron castings designed as Impressed Current Anodes 
or Cathodic Protection classified, under the Harmonized Tariff Schedule of the United 
States At ited (HTSUSA)? 


nd Analysis: 


The General Rules of interpretation (GRI’s) tothe HTSUSA govern the classification of 
goods in the tariff schedule. GRI 1 states, in pertinent part: 


sification shall be determined according to theterms of the headings and any 
ve section or chapternotes * * * 


HQ 086552, dated March 16, 1990, held that the tubular castings were classifiable un- 
der subheading 7304.59.80, HTSUSA, which provides for: “[t]ubes, pipes and hollow pro- 
files, seamless, of iron (other than cast iron) or steel: [o]ther: [o]ther: [o]ther: [o]ther.” The 

id castings were held classifiable in subheading 8543.90.80, HTSUSA, which provides 

“{e|lectrical machines and apparatus, having individual functions, not specified or in- 
cluded elsewhere in this chapter: [p]arts: [o]ther.” 


for 
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Heading 7304 is in Section XV. However, Section XV, Legal Note 1. (f), states: 
This section does not cover: 
(f) Articles of section XVI (machinery, mechanical appliances and electrical goods) 


Corrosion is an electro-chemical process. In use, the anodes are connected to a trans- 
former/rectifier or other direct power source to electrolytically restrict the development of 
rust and corrosion in underground storage tanks, piping systems, submerged structures, 
ships’ hulls, and in a variety of above-ground applications where high moisture levels are 
found. This particular alloy is designed specifically for this purpose. 

You have submitted substantial additional information regarding the design, composi- 
tion, and function of impressed current anodes. We are convinced that due to the composi- 
tion of these anodes they are designed specifically as impressed current anodes and due to 
their high silicon content are too brittle to withstand machining into any other article. 
Furthermore, the ASTM A 518 “Standard Specification for Corrosion-Resistant High-Sil- 
icon Iron Castings” states that “Grade 3” is recommended for impressed current anodes. 
The submitted sample is within the parameters of “Grade 3” as delineated by the ASTM. 
See The SERVCO Company v. United States, 68 Cust. Ct. 83, C.D. 4341 (1972). 

Therefore, both the tubular and the solid casting impressed current anodes are classifi- 
able in heading 8543. Furthermore, since the impressed current anodes, as imported, only 
require an electrical connector for a power source, we are of the opinion that these anodes 


are not classifiable under the parts provision, but are properly classifiable under the provi- 
sion for electrical apparatus. 


Holdi ng 
Both the solid and the tubular casting impressed current anodes are classifiable under 
8543.80.90, HTSUSA, which provides for: “[e]lectrical machines and appara- 


iY 
individual functions, not specified or included elsewhere in this chapter: 
{o}ther machines and apparatus: [o]ther.” The rate of duty is 3.9 percent ad valorem. 


1e€ac 


tus, ha 


Effect on Other Rulings: 


ngs: 


n order to insure uniformity in Customs classification of this merchandise and elimi- 
nate uncertainty, we are modifying HQ086552 to reflect the above classification, effective 
with the date of this letter 

This ruling letter is a modification of HQ 086552, dated March 16, 1990, under author- 


ity of Section 19 C.F R. $177.9(d)(1). It is not to be applied retroactively to HQ 086552 (19 
C.FR. §1 


7.9(d)(2)), and will not affect past importations of your merchandise. However, 
HQ 086552 will not be valid precedent for future transactions. 
We recognize that pending transactions may be adversely affected by this modification. 


If such ition arises, you may notify this office and apply for relief from the binding 
effects of this decision, as may be warrented by the circumstances. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 17, 1993. 


CLA-2 CO:R:C:S 557046 MLR 


Category: Classification 
JUAN B. CABALLERO, Esa. 


MakrrTIN, DROUGHT & TORRES 
1111 First City Bank Tower 
McAllen, TX 78501 


Re: Eligibility of magnesium anodes for duty-free treatment under the Generalized Sys- 
tem of Preferences; subheading 8104.11.00 or 8104.19.00, HTSUS; double substan- 
tial transformation; melting; casting; pure magnesium; alloy; ingots. 


DEAR Mr. CABALLERO: 
This in is response to your letter dated December 3, 1992, on behalf of your client, re- 


questing a ruling on the eligibility of magnesium anodes from Mexico for duty-free treat- 
ment under the Generalized System of Preferences (GSP). 


Facts: 


Thermal Reduction Company has contracted with a Mexican manufacturer for the 
manufacture of magnesium alloy ingots and magnesium anodes. The anodes are finished 
products which are buried in the ground and connected to underground pipes to prevent 
pipe oxidation. In order to produce the ingots, 99.8 percent pure magnesium is mixed with 
lime or some other flux material in a preheated furnace and reduced to an unalloyed liquid 
state. This process refines the metal by removing free iron, and increases the electrical 
conductivity of the finished product. Additional flux is added to remove undesirable sub- 
stances like sand, dust, and ash from the melt. After the molten metal cools, manganese, 
zinc, and aluminum in unspecified proportions are stirred into the melt. The alloyed mag- 
nesium is then tapped into a ladle and poured into a mold. The alloyed magnesium solidi- 
fies in the mold to form a cast ingot. At this point, the magnesium alloy ingots are either 
sold or used to make anode. 

If anodes are manufactured, the magnesium ingot is melted and poured into a mold in 
the shape of the anode to be produced. A preheated steel rod is first placed in the center of 
the anode mold and the molten magnesium poured around it with only the tip of the rod 
showing. After the metal solidifies, the cast anode is stripped from the mold, the rough 
edges and spill-over are trimmed, and the surfaces are smoothed by burnishing. The fin- 
ished anode castings are then inspected for dimensional and weight tolerances. The cores 
are inspected for placement, and the core tips are checked for electrical connection. Thisis 
the condition of the cast anodes as imported into the US. 

The percentage of value of the product by category is stated to be as follows: 


Percent of Percent Percent Percent 
Product US. Mexican Other 
Raw Materials: 


Manganese 1.5% 100% =(1.5) 0 0 
Steel Inserts 2.0% 5% =(0.1) 95% =(1.9%) 0 


Magnesium 86.5% 0 30% =(25.95%) 70%(60.55) 
Aluminum 1.0% 0 100% =(1%) 0 


Zinc 1.0% 0 100% =(1%) 0 
Flux additives 1.0% 100% =(1%) 0 0 


Labor 7.0% 0 100% =(7%) 0 
Recap: 100% (2.6%) (36.85%) (60.55%) 


The labor listed in the breakdown of values is only for the cost of direct labor, and does 
not include any other item, such as overhead, administration or supervision. 
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Issue: 


Whether the pure magnesium imported into Mexico and used in the production of the 
finished anodes undergoes a double substantial transformation, thereby permitting the 
cost or value of the magnesium to be included in the 35 percent value-content calculation 
required for eligibility under the GSP. 


Law and Analysis: 


Under the GSP eligible articles the growth, product or manufacture of a designated 
beneficiary developing country (BDC) which are imported directly into the customs terri- 
tory of the U.S. from a BDC may receive duty-free treatment if the sum of (1) the cost or 
value of materials produced in the BDC, plus (2) the direct costs of the processing opera- 
tions performed in the BDC, is equivalent to at least 35 percent of the appraised value of 
the article at the time of entry into the U.S. See 19 U.S.C. 2463(b). 

As stated in General Note 3(c)(ii)(A), Harmonized Tariff Schedule of the United States 
(HTSUS), Mexico is a designated BDC for purposes of the GSP. To determine whether an 
article will be eligible to receive duty-free treatment under the GSP it must first be classi- 
fied under a tariff provision for which a rate of duty of “Free” appears in the “Special” 
subcolumn followed by the symbol “A” or “A*.” Merchandise is classifiable under the 
HTSUS in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of 
the headings and any relative section or chapter notes, and provided the headings or notes 
do not require otherwise, according to GRIs 2 through 6. The term “unwrought” refers, 
in relevant part, to metal whether or not refined, in the form of ingots, blocks, lumps * * * 
cathodes, anodes * * * and similar manufactured primary forms, but does not cover * * * 
cast or sintered forms which have been machined or processed otherwise than by simple 
trimming, scalping or descaling. See Section XV, Additional U.S. Note 2, HTSUS. 

Heading 8104, HTSUS, provides for magnesium and articles thereof, including waste 
and scrap. You contend that the cast anode is not a manufactured primary form of base 
metal, and therefore not unwrought. You maintain that the provision for other magne- 
sium and articles thereof, in subheading 8104.90.00, HTSUS, represents the proper classi- 
fication. 

The articles in issue are anodes produced by casting but which have not been processed 
otherwise than by the described surface treatments. They are therefore unwrought ar- 
ticles for tariff purposes. 

Subheading 8104.11.00, HTSUS, provides for unwrought magnesium containing at 
least 99.8 percent by weight of magnesium, while subheading 8104.19.00, HTSUS, pro- 
vides for other unwrought magnesium. Only subheading 8104.11.00, HTSUS, is a GSP-el- 
igible provision. It is unclear whether the addition of zinc and aluminum during the ingot 
casting process or the addition of the steel rod during the anode casting process skews the 
percentage by weight of magnesium required for classification in subheading 8104.11.00, 
HTSUS. 

Where an article is produced from materials imported into the BDC, as in this case, the 
article is considered to be a “product of” the BDC for purposes of the GSP only if those 
materials are substantially transformed into a new and different article of commerce. See 
19 C.FR. §10.177(a)(2). The cost or value of materials which are imported into the BDC 
may be included in the 35 percent value-content computation only ifthe imported materi- 
als undergo a double substantial transformation in the BDC. That is, the non-Mexican 
components must be substantially transformed in Mexico into a new and different inter- 
mediate article of commerce, which is then used in Mexico in the production of the final 
imported article, the magnesium anode. See section 10.177(a), Customs Regulations {19 
C.FR. §10.177(a)}; and Azteca Milling Co. v. United States, 703 F. Supp. 949 (CIT 1988), 
aff'd, 890 F.2d 1150 (Fed. Cir. 1989). The intermediate article itself must be an article of 
commerce, which must be “readily susceptible of trade, and be an item that persons might 
well wish to buy and acquire for their own purposes of consumption or production.” Tor- 
rington Co. v. United States, 8 CIT 150, 596 F Supp. 1083 (1984), aff'd, 764 F2d 1563 (Fed. 
Cir. 1985). 

The test for determining whether a substantial transformation has occurred is whether 
an article emerges from a process with a new name, character or use, different from that 
possessed by the article prior to processing. See Texas Instruments Inc. v. United States, 69 
CCPA 152, 156, 681 F.2d 778, 782 (1982). 

It is alleged that the magnesium anodes are eligible for GSP treatment because the pure 
magnesium is put through a manufacturing process in Mexico, whereby it is alloyed and 
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turned into a new and different article of commerce—a magnesium, zinc and aluminum 
alloy ingot. The new alloy is stated to possess new and distinctive characters such as in- 
creased conductivity, and also has uses different from those of pure metals. Therefore, the 
applicant alleges that blending the metals and combining them chemically into a new and 
different alloy, results in a substantial transformation. It is stated that this intermediate 
article of commerce can, and is sold in the alloy ingot form. 

It is also alleged that the anode casting procedure results in a new and different article of 
commerce with properties and uses different than those of the alloy. The anodes will be 
used to prevent corrosion in the construction of steel structures. It is stated that the alloy, 
in and of itself, does not possess this characteristic. It is the steel rod in combination with 
the alloy casting (cast to any desired shape or size) that allegedly possesses the desired 
characteristics. The anode is also stated to be sold in commerce. Furthermore, the appli- 
cant alleges that 36.85 percent of the value of the anodes will be Mexican. 

The finished anodes clearly emerge as new and different articles in comparison to the 
pure magnesium from which they are made; therefore, the anodes would be considered a 
“product of” Mexico. However, the issue to be resolved is whether, during the manufac- 
ture of the anodes, the magnesium is substantially transformed into a separate and dis- 
tinct intermediate article of commerce which is then used in the production of the finished 
anodes. 

You cite Headquarters Ruling Letter (HRL) 555210 dated April 26, 1989, where it was 
held that the conversion of 24 karat fine gold, which was imported into Malta, melted 
down and mixed with the necessary alloys to form a 14 karat gold composition, and then 
formed into wire, constituted a substantial transformation. The completion of the articles 
into jewelry then constituted the second substantial transformation. The cost or value of 
the gold wire thus could be included in the 35 percent value-content requirement of the 
GSP. See also HRL 071788 dated April 17, 1984 (where 18 karat gold wire produced from 
24 karat fine gold bars was considered a substantially transformed constituent material of 
gold chains or bracelets for GSP purposes), and HRL 555716 dated April 15, 1991. 

The Office of Laboratories & Scientific Services indicates that the pure magnesium and 
the magnesium alloy ingot are separately, commercially identifiable because different 
standard specifications are required to remelt them for casting purposes, and that these 
operations require time, special equipment, and strict quality control. The applicant also 
indicates that the ingots are more conductive than the pure magnesium. Based on the in- 
formation provided, we, therefore, find that melting the magnesium, adding flux, manga- 
nese, zinc, and aluminum, and pouring the alloyed magnesium into a mold, results in a 
substantial transformation of the pure magnesium into magnesium alloy ingots. These 
operations substantially transform the imported magnesium into a new and different ar- 
ticle of commerce, with a new name, character, and use. Furthermore, after the opera- 


tions, the ingots are either sold or dedicated to a particular use—the manufacture of 
anodes. 


The Office of Laboratories & Scientific Services also indicates that in order to produce 
the anodes, specific engineering and electrical specifications need to be followed to provide 
the required corrosion protection. We, therefore, find that melting the ingots, pouring the 
liquid into a mold around a preheated steel rod, and trimming and smoothing the rough 
edges, substantially transforms the ingots into anodes. Accordingly, the cost or value of 


the magnesium alloy ingots which are cast into anodes in Mexico may be included in the 35 
percent calculation. 


Holding: 


Under the authority of GRI 1, cast anodes the subject of this request, are provided for in 
heading 8104 as magnesium and articles thereof. If containing at least 99.8 percent by 
weight of magnesium, the anodes are classifiable in subheading 8104.11.00, HTSUS; 
otherwise the anodes are classifiable in subheading 8104.19.00, HTSUS, which is not a 
GSP-eligible provision and which provides for a duty rate of 6.5 percent ad valorem. 

We also find that the alloying operation substantially transforms the pure magnesium 
into magnesium alloy ingots. Additionally, the casting operation to create the finished 
anodes results in a second substantial transformation, thereby permitting the cost or val- 
ue of the magnesium alloy ingots to be included in the GSP 35 percent value-content cal- 
culation. Therefore, the anodes are “products of” Mexico, and will be entitled to duty-free 
treatment under the GSP provided the anodes are classified under a GSP-eligible tariff 
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provision at the time of entry, the anodes are imported directly into the US., and the 35 
percent value-content requirement is satisfied. 
SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965252 JAS 
Category: Classification 


Tariff No. 8543.90.88 
Curtis B. CARSON 


HARCO TECHNOLOGIES CORPORATION 
PO. Box 721 
Medina, OH 44258 


Re: HQ 088175 Revoked; High Silicon Iron Castings for Use in Cathodic Protection. 
DEAR MR. CARSON: 


In HQ 088175, dated May 30, 1991, certain high silicon iron castings, to be completed 
after importation into impressed current anodes for cathodic protection, were held to be 
classifiable as other electrical machines and apparatus, in subheading 8543.80.90 (now 
8543.89.96), Harmonized TariffSchedule of the United States (HTSUS). This ruling mod- 
ified an earlier ruling to you, dated March 16, 1990, in which certain of the described ar- 
ticles in tubular configuration were held to be classifiable as other pipes, tubes and hollow 
profiles of other alloy steel, in subheading 7304.59.80, HTSUS. We have reconsidered the 
classification in HQ 088175 and now believe that it is incorrect. 

Facts: 

The articles in HQ 088175 were described as high silicon iron castings, in both tubular 
and solid configuration. Both contained 14.5 percent silicon, 4.5 percent chromium, and 
less than 1 percent each of manganese and carbon, all by weight. This alloy was said to 
provide maximum electrical conductivity. The tubular articles were unmachined hollow 
castings with plain ends, while the solid articles were round iron rods of solid cross section 
with dimensions similar to the tubular castings, except that the diameter of one end is en- 
larged and hollowed out to form a 2-inch aperture to receive a cable or lead wire. After im- 
portation, the articles were said to be completed into impressed current anodes by 
inserting a copper core conductor cable, and the assembly completed by the attachment of 
metal spacers, or dielectric insulation packing or backfill, or polyethylene plugs and epoxy 
coating. In use, the anodes are connected to a transformer/rectifier or other direct power 
source to form an impressed current cathodic protection system that electrolytically re- 
stricts the development of rust and corrosion in underground storage tanks and piping 
systems, submerged structures, ships’ hulls, andin above-ground applications where high 
moisture levels are found. 

The HTSUS provisions under consideration are as follows: 

8543 Electrical machines and apparatus, having individual functions, not 

specified or included elsewhere [in chapter 84]; parts thereof: 
8543.30.00 Machines and apparatus for electroplating, electrolysis or 
electrophoresis: 
Other machines and apparatus: 

8543.89.96 Other 

8543.90 Parts: 

8543.90.88 Other 


Issue: 


Whether high silicon iron castings, completed after importation into impressed current 


anodes for cathodic protection, are machines and apparatus for electrolysis of heading 
8543, or parts of such apparatus. 
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Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. GRI 2(a) states in part that incomplete or 
unfinished articles shall be classified as if complete or finished provided that, as imported, 
the incomplete or unfinished articles have the essential character of the complete or fin- 
ished article. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

Goods that are identifiable as parts of machines or apparatus of chapters 84 or 85 are 
classifiable in accordance with Section XVI, Note 2, HTSUS. Note 2(a) states that parts 
which are goods included either in chapter 84 or in chapter 85 are in all cases to be classi- 
fied in their respective headings. Note 2(b) states that other parts are to be classified with 
the machines with which they are solely or principally used, including machines of head- 
ing 8543. 

The ENs on p. 1518 state, among other things, that heading 8543, electrical machines 
and apparatus having individual functions, not specified or included elsewhere in [chapter 
85], covers all electrical apparatus not falling in any other heading of chapter 85, nor ex- 
cluded by an applicable legal note, or covered more specifically by a heading of any other 
chapter of the Nomenclature. Most of the appliances of heading 8543 consist of an assem- 
bly of electrical goods or parts (valves, transformers, capacitors, chokes, resistors, etc.) op- 
erating wholly electrically. 

The articles in HQ 088175 required the insertion of a copper core conductor wire and 
addition of metal spacers, dielectric insulation packing or backfill, or polyethylene plugs 
and epoxy coating for completion into impressed current anodes. They were articles in- 
complete or unfinished at the time of importation. However, the precise alloying elements, 
said to provide maximum electrical conductivity, coupled with the fact, as stated in HQ 
088175, that the composition of the [anodes] and their high silicon content are too brittle 
to withstand machining into another article, lead us to conclude that, as imported, they 
possess the essential character of impressed current anodes. 

We are satisfied that the described castings, in both tubular and solid configuration, 
qualify as goods of heading 8543. It isimportant to note, however, that the type of cathodic 
protection system in which these articles are used involves the application of an external 
current to operate. By themselves, these anodes serve no galvanic protection function at 
all. Certainly, they are not electric goods that operate wholly electrically. Therefore, as im- 
ported, these articles do not qualify as electrical apparatus of heading 8543. When coupled 
to an external power source, however, they do qualify as parts solely or principally used 
with electrical apparatus of that heading. 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 2(b), HTSUS, the high silicon iron 
castings, in tubular and solid configuration, are provided for in heading 8543. They are 
classifiable in subheading 8543.90.88, HTSUS. HQ 088175, dated May 30, 1991, is re- 
voked. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 965250 JAS 
Category: Classification 
Tariff No. 8543.30.00 
JUAN B. CABALLERO 


MARTIN, DROUGHT & TORRES 
1111 First City Bank Tower 
Meallen, TX 78501 


Re: HQ 557046 Modified; Magnesium Anodes for Cathodic Protection. 


DEAR MR. CABALLERO: 

In HQ 557046, issued to you on May 17, 1993, on behalf of Thermal Reduction Company, 
certain anodes of cast alloy magnesium, products of Mexico, were held to be classifiable in 
provisions of heading 8104, Harmonized TariffSchedule of the United States (HTSUS), as 
unwrought magnesium, depending on the percent content of magnesium, by weight. As 
products of Mexico, the anodes were also found to be eligible for duty-free treatment un- 
der the Generalized System of Preferences (GSP), upon compliance with applicable laws 
and Customs regulations. We have reconsidered the classification of these anodes and be- 
lieve that it is incorrect. 


Facts: 


The facts in H@ 557046 indicate that 99.8 percent by weight magnesium is mixed with 
lime or other fluxing agents, alloyed with manganese, zinc and aluminum in specified pro- 
portions, then cast into ingots. Some ingots are sold directly while others are designated 
for further processing into anodes for cathodic protection. Thisis a process that electrolyt- 
ically restricts the development of rust and corrosion in underground storage tanks, pip- 
ing systems, ships’ hulls and above-ground applications where high levels of moisture are 
found. Ingots for this application are melted and poured into molds in a variety of desired 
shapes the anode may take. A preheated steel rod is placed in the center of the mold and 
the molten magnesium poured around it, with only the tip of the rod showing. The result- 
ing article, now called an impressed current anode, is removed from the mold, rough edges 
trimmed and the surfaces smoothed by burnishing. 

After importation, a cable or wire connects the anode to the object being protected, the 
cathode. The magnesium/steel anode has a large enough natural voltage difference to pro- 
duce an electrical current flow. Upon receiving current, negatively charged ions flow from 
the anode to the tank, pipeline or other object being protected, which serves as the cath- 
ode. This phenomenon initiates the buildup of a protective alkali layer on the cathode, 
thus arresting the buildup of corrosion on its surface, while gradually oxidizing or eroding 
the anode in the process. 

The HTSUS provisions under consideration are as follows: 

8104 Magnesium and articles thereof, including waste and scrap: 
Unwrought magnesium: 
8104.11 Containing at least 99.8 percent by weight of magnesium 
8104.19.00 Other 
8104.90.00 Other 
* * * * * * * 
8543 Electrical machines and apparatus, having individual functions, not 
specified or included elsewhere [in chapter 84]; parts thereof: 


8543.30.00 Machines and apparatus for electroplating, electrolysis or 
electrophoresis: 
Other machines and apparatus: 
8543.89.96 Other 
8543.91 Parts: 


8543.90.88 Other 
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Issue: 


Whether magnesium anodes for cathodic protection are unwrought forms of magne- 
sium of heading 8104, machines and apparatus for electrolysis of heading 8543, or parts of 
such apparatus. 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not re- 
quire otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed 
Reg. 35127, 35128 (Aug. 23, 1989). 

Goods that are identifiable as parts of machines or apparatus of chapters 84 or 85 are 
classifiable in accordance with Section XVI, Note 2, HTSUS. Note 2(a) states that parts 
which are goods included either in chapter 84 or in chapter 85 are in all cases to be classi- 
fied in their respective headings. Note 2(b) states that other parts are to be classified with 
the machines with which they are solely or principally used, including machines of head- 
ing 8543. The classification expressed in HQ 557046 was based on the fact that anodes are 
among the manufactured primary forms of metal listed in the Section XV, Additional U.S. 
Note 1, HTSUS, definition of the term “unwrought.” Customs was of the mistaken belief 
that the magnesium anodes at issue were within this definition. Clearly, molten magne- 
sium cast around a steel rod does not qualify as a “form of metal” of the kind contemplated 
by Note 1. 

Moreover, heading 8104 is in Section XV, HTSUS. Section XV, Note 1(f), HTSUS, ex- 
cludes articles of Section XVI (machinery, mechanical appliances and electrical goods). In 
this respect, the ENs on p. 1518 state, among other things, that heading 8543, electrical 
machines and apparatus having individual functions, not specified or included elsewhere 
in [chapter 85], covers all electrical apparatus not falling in any other heading of chapter 
85, nor excluded by an applicable legal note, or covered more specifically by a heading of 
any other chapter of the Nomenclature. Most of the appliances of heading 8543 consist of 
an assembly of electrical goods or parts (valves, transformers, capacitors, chokes, resis- 
tors, etc.) operating wholly electrically. It is now clear that HQ 557046 did not give suffi- 
cient consideration to the electrical nature of the magnesium anodes the subject of that 
ruling. The magnesium ingots from which the anodes at issue came were alloyed and 
fluxed to impart certain efficiency and capacitance required of impressed current anodes. 
However, the presence of the steel rod in combination with the magnesium ensures the 
requisite electrochemical properties for this application. 

We are satisfied that cast alloy magnesium anodes, as described, qualify as goods of 
heading 8543. It isimportant to note, however, that two common types of cathodic protec- 
tion systems exist, impressed current and sacrificial. Both types of cathodic protection 
may be described as an electro-chemical process, a galvanic process or as electrolysis. The 
first type, impressed current cathodic protection, involves the application of an external 
current to operate. Cast magnesium anodes used with impressed current cathodic protec- 
tion systems are connected to the external power source after importation. In such cases, 
the magnesium anodes would be considered parts solely or principally used with electrical 
machines and apparatus, and classifiable in subheading 8543.90.88, HTSUS. The second 
type occurs when one metal is coupled, usually through a metallic wire, to a more reactive 
(anodic) metal. This connection is referred to as a galvanic couple. The anode material 
must have a large enough natural voltage difference to produce an electrical flow through 
the wire to the cathode. No outside power is required for this system to be effective. The 
facts in HQ 557046 specifically stated that the anodes at issue were finished products 
which are buried in the ground and connected to underground pipes to prevent their ox- 
idation. In such cases, the magnesium anodes would be considered apparatus for electro- 
plating, electrolysis or electrophoresis provided for in subheading 8543.30.00. 





54 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 41, OCTOBER 10, 2001 


Holding: 


Under the authority of GRI 1 and Section XVI, Note 2(a), HTSUS, the cast magnesium 
alloy anodes, as described, are provided for in heading 8543. They are classifiable in sub- 
heading 8543.30.00, HTSUS. HQ 557046, dated May 17, 1993, is modified as to classifica- 
tion. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROCEDURES IF THE GENERALIZED SYSTEM OF 
PREFERENCES PROGRAM EXPIRES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: The Generalized System of Preferences (GSP) is a renew- 
able preferential trade program that allows the eligible products of des- 
ignated developing countries to directly enter the United States free of 
duty. Except for beneficiary countries designated under the African 
Growth and Opportunity Act, the GSP will expire at midnight on Sep- 
tember 30, 2001, unless its provisions are extended by Congress. This 
document provides notice to importers that claims for duty-free treat- 
ment under the GSP will not be processed by Customs for merchandise 
entered or withdrawn from a warehouse for consumption on or after Oc- 
tober 1, 2001, ifthe program is not extended before that date. This docu- 
ment also sets forth the mechanisms that will facilitate refunds, should 
the GSP be renewed with retroactive effect. 


DATES: The plan set forth in this document will become effective as of 


October 1, 2001, if Congress does not extend the GSP program before 
that date. 


FOR FURTHER INFORMATION CONTACT: 


For specific questions relating to the Automated Commercial System: 


James MacDonald, Office of Information and Technology, 
703-921-1027. 


For general operational questions: 


Formal entries Arlene Lugo, 202-927-4183; 
Informal entries Dan Norman, 202-927-0542; 
Mail entries Robert Woods, 202-927-1236; 
Passenger claims Wes Windle, 202-927-0167. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 501 of the Trade Act of 1974, as amended (19 U.S.C. 2461), au- 
thorizes the President to establish a Generalized System of Preferences 
(GSP) to provide duty-free treatment for eligible articles imported di- 
rectly from designated beneficiary countries. Beneficiary developing 
countries and articles eligible for duty-free treatment under the GSP 
are designated by the President by Presidential Proclamation in accor- 
dance with sections 502(a) and 503(a) of the Trade Act of 1974, as 
amended (19 U.S.C. 2462(a) and 2463(a)). Pursuant to section 505 of the 
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Trade Act of 1974, as amended (19 U.S.C. 2465), duty-free treatment un- 
der the GSP is scheduled to expire on September 30, 2001. However, this 
expiration date does not apply to African Growth and Opportunity Act 
(AGOA) beneficiary countries, for whom GSP duty-free treatment will 
remain in effect through September 30, 2008, pursuant to section 506B 
of the Trade Act of 1974, as amended (19 U.S.C. 2466b). 

Congress is currently considering whether to extend the section 505 
GSP expiration date. If Congress does not pass legislation extending 
that date before midnight, September 30, 2001, no claims for duty-free 
treatment under the program for non-AGOA beneficiary country ex- 
ports will be processed by Customs on entries made after that time. If 
legislation extending that GSP expiration date is enacted after the GSP 
expires under section 505, language may be included that would make 
the GSP effective back to that expiration date. 

Recognizing the effect that renewing GSP duty treatment with retro- 
active effect has on both importers, who must request refunds of duties 
deposited, and Customs, which must liquidate or reliquidate eligible en- 
tries, Customs developed a mechanism to facilitate certain refunds. Set 
forth below is Customs plan that will be implemented on October 1, 
2001, in the case of all GSP beneficiary countries other than AGOA 
beneficiary countries, if the section 505 expiration date has not been ex- 
tended by September 30, 2001. 


FORMAL ENTRIES 
Claims—Duties must be deposited 


Although Customs will accept claims for GSP duty-free treatment, as 
specified below, Customs will not process the claim as duty free under 
the GSP for merchandise entered, or withdrawn from warehouse for 
consumption on or after October 1, 2001. Further, duties at the normal- 
trade-relations rate must be deposited, unless an alternate claim is 
made under another preferential program for which the merchandise 
qualifies (for example, the Andean Trade Preference Act or the Caribbe- 
an Basin Economic Recovery Act). 

On or after October 1, 2001, for all merchandise that would qualify for 
the GSP were the GSP still in effect, Automated Broker Interface (ABI) 
filers must deposit duties at the normal-trade-relations rate with their 
entry summaries, but may continue to claim GSP duty-free treatment 
by using the Special Program Indicator (SPI) “A” as a prefix to the tariff 
number. Customs Automated Commercial System (ACS) will accept the 
SPI “A” transmission with the payment of duty. If the GSP is renewed 
with retroactive effect, the duties deposited will be refunded by Customs 
without further action by the ABI filer. In effect, use of the SPI “A” will 
constitute an ABI filer’s request for a refund of duties paid for GSP line 
items if GSP is renewed with retroactive effect. It is noted that for ABI 
filers to take advantage of this system for receiving an automaticrefund 
if GSP is renewed retroactively, the filers will have to reprogram their 
software to allow for the submission of estimated duties with the SPI “A” 
designation on entries. ABI filers who do not wish to reprogram their 
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software will be required to request refunds in writing to the appropri- 
ate port director identifying the affected entry numbers if the GSP is re- 
newed with retroactive effect. 

While reprogramming is strictly voluntary, continued use of the SPI 
“A” has some benefits: one already mentioned is that the filer will not 
have to request a refund of deposited duties in writing should the GSP 
be renewed with retroactive effect; another is that ACS will perform its 
usual edits on the information transmitted by the filer, thereby ensuring 
that GSP claims are for acceptable country/tariff combinations and 
eliminating the need for statistical corrections. 

Importers may not use the SPI “A” if they intend to later claim draw- 
back, because claiming both the refund of duties deposited and draw- 
back would be to request a refund in excess of duties actually deposited. 
Importers who are unsure as to whether they will claim drawback are 
advised not to use the SPI “A”. If the GSP is renewed with retroactive 
effect, and the importer has not claimed drawback or enabled another 
person to claim drawback, then the importer may request a refund of 
duties deposited by writing to the port director at the port of entry. Also, 
importers may not use the SPI “A” if they have made an alternative 
duty-free treatment claim to GSP (for example, the Andean Trade Pref- 
erence Act or the Caribbean Basin Economic Recovery Act). 


Refunds 
1. Automatic 


If an ABI entry summary was filed with the SPI “A’, should the GSP 
be renewed with retroactive effect, then Customs will liquidate or reliq- 
uidate all affected ABI entry summaries with a refund for the GSP line 


items with no further action needed to be taken by the filer to request a 
refund. 


2. Need for written request 

If an ABI entry summary was filed without the SPI “A”, then the re- 
quest for a refund must be in writing. Further, all non-ABI filers must 
request refunds in writing. Instructions on how to request a refund in 
writing will be issued if the GSP is renewed with retroactive effect. 


INFORMAL ENTRIES 


Refunds on informal entries filed through the ABI with the SPI “A” 
designation will be processed in accordance with the automatic refund 
procedure outlined above. 


Baggage declarations and non-ABI informals 


When merchandise is presented for clearance, travelers and import- 
ers will be advised verbally that they may be eligible for a refund of GSP 
duties. Travelers/importers desiring such refund should request the 
Customs Officer to annotate the receipt of payment to indicate that the 
merchandise would be eligible for GSP duty-free treatment. Then, 
should the GSP be renewed with retroactive effect, the traveler/import- 
er must request the GSP duty refund in a letter that includes the copy of 
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the receipt of payment and submit the request to the appropriate Cus- 
toms port of entry. 

Mail entries 

Should the GSP be renewed with retroactive effect, those addressees 
who received GSP eligible merchandise (identified on the CF 3419A, 
(Mail Entry)) may be eligible for a refund of GSP duties and should sub- 
mit a separate written claim for arefund. The request for the refund and 
a copy of the CF 3419A should be submitted to the appropriate Interna- 
tional Mail Branch identified at the bottom right-hand corner of the CF 
3419A. (The copy of the CF 3419A must be included with the request, as 
the information contained on the form will be the only record of the GSP 
merchandise entered and whether the duties and fees were paid). 


Dated: September 26, 2001 


JOHN H. HEINRICH, 
Acting Assistant Commissioner, 
Field Operations. 
[Published in the Federal Register, October 2, 2001 (66 FR 50248)] 
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